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!~l TH;__ HJ9M CQ_URT Of §OUTJ:j AFRIC~ 

(QAUTIENG DIVISION, PRETORIA) 

Cese Number: 30930 / 2017 

In the mattet' batwe~m: 

NGAI..STSANG MA Y~T RAMON¥ A! First Applicant 

MOKGAJzT$1 MEl$1E RAMONVAJ Second Applicant 

and 

ijPHRAIM CHAKA MORf!ROA First Respondent 

Second Respond~nt 



2 

JUDGMENT 

NOWOSEN!:TZ AJ 

r 1] Thi~ Is an appliC!l!tion for $p@cific; plf:lrlorrmmcet ~rising from a deed of sale of 

imrnov~ble prop~rty d~ted 9 Mlilrcr1 Z017 (the agr~ernent) signed by the first respondent 

(th~ §elltr) pnlj the firat ~DP.!lg~r1\ (th~ !J1JY~H). The prcper~y WijS Er1 ~475 Extension 36 

Olievenhoutbosch. GetUl4':110 upon whir.ti et house ~toed en the acic;lre@s 9475 Extension 36 

M~~hwefv ~treet QH~venho~nboscr1. Th~ purcnijSij priae W~5 R120 ooo. It is common 

i;;ouS.e that the fl:)11 pt.lrchij~ta pr!~Q w~~ p~id tg tile ~ail~, ijnc;1 !eceivecJ by him, The first 

i:.,nd third rtitl}P9Md~nt QJ;WP~ed the ~pplic~t!un. ·n,u tlri2t ~Pfllic:~nt le married in community 

of prpperty to the seGonct applk~~rit a11d the tir~t re~pond~rtt i~ married in community of 

property to the third respond~nt. 

[ i J Cl~u:i~ 5 of the ~greem~nt provid@ci th flt th, seller shall hand over th~ property to 

tt'l~ buyer upon proQf o.t p,~ym~nt ijl1d t5!1ijll Vij~i.Ui tlw premises by th~ eno of April, Of 

hnportaric~ iri thii ca~e Is tht follQwlng provl:11011 In tt1a agre~ment: 

1
6 'fERMINATIQN QF C()NTf:{AG1' 

Thli cc,ntriC.t sh~ll ~~ cteemeci termin~t@d t,y th~ f~ilure of the 61.1yer to deposit the 

c!epQ§it ~n,ot,1nt a.~ ~teted @bov~ Qr f.:il!ur~ by tll!1 Seller ,t'J veC.\!lt~ tl1e preml$ei on 
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the c,1ate stated above or by ~ny conduct by the Seller to deny the Buyer access to 

the subjec;t of the sale.' 

[3] A letter of cancelletlon was ~ent tly CR Ma§ile!~ the ,momeys of the seller dated 23 

March 2017. Thi~ wa.s basep on c~rt!:lin ?lle91.:1tions of ~.mlawful conduct by the buyer, inter 

~lift , that 0,n 20 MtJrcl1 th~ buyet phone~ the seller and dema1ided thet he vacate the 

property or he will send pen.pie to kl!! ttHt sell~r. The buyer's attorneys responded in a 

letter d?1ted 5 April io1 r rrn:$rked 'wlttH)Ut prejudice' which was annexed to his founding 

affidavit. The letter is to the effect that the buyer accepts the s~ller' s cancelation without 

prejudic2 to the purchaser·~ rlQht to clc:1lm dtimagcs. The letter further demijnded 

restitution of the purchasf.l price to be peirJ into the ~ttomey's tr1Jet account. It is common 

cause thc:it the PL!rC:hii~e price was not repaid and tt1at the seller has not vacated the 

property to datQ her~:wf. 

[4) Th'1 a~yer in his founding afflc;l$>vlt ge11leci that he we~ 1n brea<.;h of the agreement 

ind t.hnt demanq hr,s not been m~d~ r,.lfl him 1n t~rm~ of the Allen1llon of k~ind Act 6 8 of 

19 tP to r~medy !h~ or,~ch ij' iii prer~~y!;,ltij to ~t1m;e11~tior; by th~ seller. H!:3 further elected 

10 hold th@ ~e!leF to th§ agret,rnent l.'lnd to clalrn tr~nsfijr of th(:! property to him. It wa$ 

1ubmiUad /n llminr;: an t_)e!1alf Qf tha fh :;it ftnl.'J th!r~1 tijf,ipondent th~t the i\lmoynt In di~put~ 

Wiji within the jurie.dietion ot the Mcigi~tr;,,t~s Cowrt i\ind thlt$ co\Jft did not have juriidletion. 

It w~3 furtriijr c:tfQLJ.ijd th~t the PlJy(lr h~1) ~l~r:t~d h.1 ~ccept csncelliatipn In his attorn~y· s 



letter dated $ April ?-017 eir.d that hiEt ~!~irn fcH' IH).ecific p~rformance was unlawful and 

Invalid . 

[5] It is not nec~ssary to decide If th? C'1nc~llation by the ijeller i5 vall<;I and whether the 

ijJection to clialrn ~paQific piarfonnMc~ c1:1n b~ wphelcJ. ,1,ere is, '1 fundaro~ntal poi11t theit 

both pt;lrtie~ overlookf.lel whicti lh9t <;leuse b is. a resolutive condition. By stipulating that 

me contraot sh~II terrninate if ihe seller doe:'! not vacate the premls~~ by the end of April 

2017, the contract whid1 was valid up \Q that point is simply voided. It becomes a nullity 

purely by occurrenc@ Qf the ~vri,;nt, No flQti<;~ of b1eac,;ll n~r <;anci::llation comes into play, 

The ~greijn,~nt 1s r~gairded as nort~i4if:ltent ~nd tha pQrti~s must be r(istored to their 

p,reviOUij posltiQns. Tht.1~ e~ from l Mgiy ,o l ! Iha r.;1greeman.t wa~ terrninatecL 

[ Q j In AmorrJJ(fi \I lur;l.;f#t~' /.w,;i ftflU Df.'vrsk.JJHrlr;fi/ Corp 19 ~O ( 2) $J:>, 3 30 at 3 3 ~ 

Cce~e:e J cit~!'.l with ~ppi<,val tmm ~·1/t;ri,,~lii Qt; i ·omrJct vol 1 Pfil(clS 1 i+O 9 ,. H,.11 as 

follow&: 

·1t th~ resolutive C<:.md1tion 1s fulflll~d . th1;1 !i:IW 1egt3rd~ the wMle mm:at:iction inter partles as 

if th~ ab~olut~ c;oritr~c.t had nevt1 ~.~l~t~i;I ~111J u,~ pr,fftiecs rnu~t therefor@ be restored to 

their forn1~I po~ition ... , n,~ 1 ~r;.01u1;vts "/J1il;lit1fm 1ht.-~tw" h1:Js a , etr9~µ1¢ciiv~ @ffect' 



co~irt has jµrisdictiun. However the appiiGµnt t;ugbt to have proceeded in the Mag:istrntes 

Court being a ch~aper forum and httving juri~:<Jiction over th~ amount and the cause of 

a,;tion in this case. 

The following ord~r is nn,de: 

1. The fin~t and third respond~ntt> ~h!illl jointly and ~eve.rally pey the amount of 

2. The first and thir'1 reijP.Oncl~nt6 st',ali jointly and severally pay interest on the 

amount of R120 000 to the first end t';econd applicant~ at the rate of 10. 5 % 

per annum ~alcutatec.i trorn l May 2017 ta date ot paym~nt. 

3, The fitt-I ijfld third rt;,~pµn(fot\ts ~hall jointiy c:tnd 1?everet!y p~y the costs of the 

first end second appticfJr.t(:S lo be tijxed on th~ appropriate Magistrates Court 

L. NOWOS~NEffl 



CASE NO: 30930/17 

H6ARD ON: 19 MARCH 2018 

FOR THI; PLAINTIFF: MR SS SAMl;I() 
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INSTRUCTED !3Y: SAMBO.-Ml.AHLc t<I ATTORNEYS 

FOR TH~ Df;Ft;NOANT; ADV SW TJAU 

1N$TRUCT!:;D f3Y: C R MASILfU:\ AT'l ORNEYS 


