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IN THE HIGH COURT OF SOUTH AFRICA 

(GAUTENG OIVISION, PRETORIA) 

DEL~TE WliICH.EVEll IS NOT APPLICAiLt"'"'-C...,,. 

(l) llEPORTABLE: ~ NO. 

(2) OF INTEREST TO OTHER JUUG£S1 ~ I NO. 

(3) REVlSED. 

Case Number: 37975/12 

lfl the matter between: 

IBYISI FURAHA FRANCOISf! Applicant 

and 

THe BODY CORPORATE OF UNICAOIA Respondent 

RUL.ING 
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KUNY AJ 

[ 1] This metter Is an application th~t was set down for hearing on the unopposed motion 

court roll on 9 February 2018. The applicant is an adult female of foreign origin who 

is resident In South Africe. She applies to rescind an order finally sequestrating her 

estate granted by this court on 26 J1.ine 201J. 

[2] On 4 July Z011 the respondent obtslned a dtfault judgment against the applicant for 

an amount of R4 053,33. Pursuant to this the Sheriff attempted to attach property 

belonging to the oppliea.nt In satisfaction of thE> judgment debt. No property could 

apparently be found and the Sheriff isaued a mJlltJ bona return. 1 

[ 3] The r,ppllGant ell,ges thet ehe we~ IJOtwere that summons had been Issued against 

her and thet a default Judgment h~d peen taken. She also all(;)ges that she was the 

owner of immovable property wnish C{)l.!ld ni,ve been attached in satl$fQctlon of the 

respondent's Judgm~nt 81'-!d th@t tht Shiartff toi!e-CJ t9 carry out a c;OllgEtnt search as 

claimed in the retum of :;ervle~ in ft$peet ef t!'le writ of execution. 

( 4 J The nulla bona return of service resulted in the respondent bringing an appJtcetk>n to 

sequestrate the ~ppllcant. 

t Record, pl60 

..... 
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[5] It appears from th~ founding t,ffldavlt that on 12 June 2012 a provisional order was 

granted in the North Gauteng High Court for the sequestration of the applicant's 

estate.2 In terms of this order the applicant was on 16 November 2012 called upon 

to advance reasons if any, why her estate should not be finally $equestrated. The 

court ordered that the provisional sequestration order be served on the applicant 

personally. 

[6] In or about July 2012 the respondent made applic<;1tion for leave to serve a 

sequestration papers on the agpl!c~nt by substituted service. It appears that leave 

for sub$tltutea $ervlee WO$ granted. However, no court order to this effect was 

annexed to the appllcatioR papers. 3 Strangely, the appllcatlon for substituted service 

makes no mention of the fact thit ~ provislonel oroer for the $equestratlon of the 

applicant w~s granted on 12 Jun, 2012 .4 

(7) The applicant ennexe(:3 an extract Qf tt\~ Citizen Newspaper dated 21 s,pte,nber 

2 o 12 containing a notice thot calls upon the applicant wlt'11n l O day, of publlcetfon 

to notify the respondent of her intention to defend "an action" wherein the 

respondent seeks to sequestrate the applicant's estete, The notice further state.$ that 

if the applicant fails to give $Ueh notice. her estate may be placed under 

2 Record, p6S 
' Record, pl9, para 89 
,l Record, pl16-127 
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sequestration In the hands of the Master of the High Court without further reference 

to her. The notice that appears in the Citizen Newspaper is dated 3 July 2012. 

(8] The applicant alleges in her founding affidavit that on 12 ·october 2012 a provisional 

order for her sequestration wes granted by Phatudl J. A return date of , 6 November 

2012 was given for final consideration of the order. The court ordered that the 

provisional sequestration order bf) personfilly served on the applicant. 5 A copy of 

this order is not annexed to the founding $ffidavit. 

[ 9] It is not cleer what happened on the return date of 16 November 2012. However, on 

26 June 2013 Tolmay J granted a finl-!l order for the sequestration of the applicant's 

estate. This order is annexed to the applicant's founding affidavit. 6 

[ 1 o) The applicant complains that there was no service on her of the provisional 

sequestra.tion order of 12 October ,012 end. tl"tat the final order for her sequestration 

was granted in her obsenc:e. 

[ 1 1) The oppllcant states that the first time that she became aware thet she hed been 

sequestrated was in September 2015 when she received a t$lephone call from Lisi 

Loubser who advised the applicant of this and called her to e meetlng.1 It $PP8'"' 

5 Record, para 96, p19/20 
' Record, p 1 n. 
1 Record, p12, para 42 
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from the founding affidavit that on 18 May 2016 the Master of the High Court 

appointed Ms Loubser as trustee to the applicant's estate ("the Trustee"). 

[ 12] The applicant states that she relocated to Cape Town in 201 O end returned to 

Pretoria in 2013. During her period of absence from Gauteng she leased her flat in 

Unicadia to her brother. She appears to attribute the fact that she did not receive 

notice either of the ,ummons i&su~ by the respondent and the sequestration 

application, to her absence from Gauteng. 

[ 13] The applicant elleges however, that the respondent was In possession of her 

telephone numbers and email address and coutd have ascertained her whereabouts. 

She alleges that the application for substituted service was an abuse of the process 

of court. 

[ 14) On 12 October 2 O 16 Pillay Theslgan lne acting on behalf of the applicant forwarded 

an offer of c9mpromlse to the Trustee. She responded that subject to certain 

amendments, she would accept the offer of compromise. On 9 December 2016 a 

revised offer of compromise was forwarded by Pillay Thesigan lne on behalf of the 

appUcant.8 However. In a letter dated 17 August 2017 the Trustee allegft$ ttullt 

certain of the applicant's accounts weri) in arrea~ and that she was of the view that 

8 Reoord, p99 
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the offer of composition had lapsed. The Trustee afforded the applicant 14 days 

within which to serve an epplication to set aside the sequestration order.!), 

[ 15] The applicant alleges that she is not Insolvent as she has assets in the amount of 

Rl 114 000. Her liabilities are said to be less than R350 000. She states that 

there are no other judgments or legal proceedings pending against her and that she 

has made arrangements to pijy ell her creditors and is paying them as arranged. 10 

She also stetes thot she ties paid ell legijl fees (I as$ume these are the fees 

associated with the seqvestratlon of her estat~). 

[ 16] The rescission application wes served on the respondent by the Sheriff on 20 

October 2017. It do,s not oppo.se the epplleatlon. 

[ 17] The applicant annex$d to her application an affidavit by one Mabaso who states that 

she is employed by Plllay Theslgan Inc en(J that on 20 October 2017 she served 

the application on the Master of the North High Court and thereafter on Loubser and 

Loubser Inc at 8 2 5 Rubenstetn Drive, Moreleta Park. The affidavit is dated 31 

January 2018. There is further evidence of service of the application on Loubser 

and Loubser Inc in the form of a stitmp indicating that the application ~s received 

9 Re-cord, plll 
10 Re,ord, p2!i 
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on 23 January 20H$. It appears that the application was also again served on the 

Master on 17 January 2018. 

[ 1 SJ In terms of Rule 42 of u,e Uniform Ruli;fl the court has the power to rescind or vary 

an order or Judgment erroneously aought or etroneously granted in the absence of 

eny party affected thereby, I aceept that the orders that the applicant seeks to 

rescind were granted In her absence. The applicant must also show that there was 

an error which meet$ tl'\e requirement~ of Rule 42 { 1) In order to bring herself within 

the ambit of the rul~. fqule 42(2) provides Ulat the court shall not make any order 

reGelnding or varying any cmJ~r er judgment unless s~tlsfled that ell parties whose 

Interests may be affected Mvo notice of tl'le orci~r proposed. 

[ 1, J The alleged f aJlhJre to i:omply with th~ court'$ provlaioni'!II sequ.e$tretlon order of 12 

October 201 ~ th~t there be per~onal seNl~e on the appllc-..ant in my view, would 

amount to a aerious errcr. It el~o appeer~ tt11t thf? apptieation to s~questrete the 

eppllcant may hpve been IIHoundea In that she apparently had attachable assets 

and may well not have been insolvent. 

[ 20] However, in my view there are aspects of the application for the rescission of the 

sequestretion orders which are not complet~ly S8tlsfactory. One of these is the 

failure, for no apparent reason. to annex the provl~ional seq1,1e~tration order of 1 a 

October 2012. No notice of thi# appllc~tion appe~r§ to have been glven to the 
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applicant's creditors who would have an interest in these proceedings. Whilst notice 

was given to the applicant's Trustee. she has a direct and substantial interest in the 

outcome of these proceedings. Accordingly, in my view the Trustee should have 

been joined. The court h8$ e discretion to mero motu direct that a party be joined In 

proceedlngs.11 

[ 21] In the clrcumstanees, I am net pr.apt1red to grant an order as prayed for by the 

applicant. However, I do not disml$S the ~pplicetion which In my view, may well 

have merit in it. The applicant should be given an opportunity to rectify those 

aspects of the tppllcatlon with which th~ ~ourt I$ not satisfied. Accordingly, I make 

the following order; 

1. The metter ls removed frem the roll. 

2. The eppUcant ia dlre<rtt,~ to Joirt her Tr1,1stee os Q party to these proceedin'1S 

i;ind to E:!Q@ln s&rv@ thi, applicatl9n cm the Tru~te~. 

3. The epplic~nt ijhpll grior ~ ~@Uin9 tl:le matter down give noti~ to all known 

creditors of her lnt@ntfon to maske appllcotton on a specified date for the 

rescls$IOn of the orders placing her estate under seques1ration. 

4. The applicant is granted leave to aupplement her founding affidavit insofar as 

she may consider It neeees~ry. 

5. No order is made as to co~t$. 

u HfJl'fNRg v Bcmon l 9SS (4) SA 4~ (C) 
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