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IN THE HIGH COURT OF SOUTH AFRICA 

GAUTENG OIVISION, PRETORIA 

z.s/ Of/ zot ~ 

v</ 

CAS! NUMBER: 13901/2013 

In the matter between: 

PRETORIA SOCIETY OF ADVOCATES APPLICANT 

and 

MARC'JARST VAN ~ L, 

JUDGMENTe LEAVE TO APPEAL 

TLMA!b~ 

[1) Tt,e applleant soeke leave to appeal c:in grounds that the court erred In the 
followtn; manner: 

ij1 .1 In not finding that thn.rc were no exceptional circumstances which 
would werrant e suepen,lon instead of a removal from the roll 
e1Speel11llv C<lnolderlng the fact that the respondent had made hertelf 
guilty of dlahoneaty In mori than one respect cm different occasions 
Including the fact that :she attempted to conceal her conduct, mleled 



her profeseional colleagues over a long period of time, and misled 
the Court under oath: 

1.2 in finding that the respondent had shown remorse and in particular 
failed to find that her confessions and admissions were only made 
after ahe had no et'lolce but to produce the full statements of the Slue 
Bean el'f:dlt eard which then revealed a different state of affairs than 
what ehe had falsely m,tntalr,ed all the time from the year 2011 up 
to March 2014; 

1.3 In cverempha1lzlng the personal circumstances of the respondent 
and ahr,Lild have found that the conduct of respondent, especially the 
faot that she committed perjury, demonstrated , serious inability to 
comply with the high standards and qualities of integrity and honesty 
expected from an advocate and that the Court could not have been 
aatlefie<t thf.it the reopondent would be a flt and proper person to 
contlnYt ta praotlae a1 an advocate upon expiry of the period of 
auspenaian and thet tn1 appropriate. oanctlon was removal from the 
roll: 

1,4 the Court failed to apply the normal principles in application of this 
nature beoauao the unique position of the applicant as custos morem 
of the profession and to award costs on the scale between attorney 
and client to the applloant.11 

[2] Coun1el for the appllcant 1roued thet on the faets the court could not have been 
11tlffled that e 1u,pana1on lnoteiad of@ remov1I from the roll was justified. Furthermore, 
that the high benehmark for a &uspqnalon wee that there had to be exceptional 
clr-cumataneeo present which called for a ,uspenalon, Matan and Another v Law Society, 
Norlhem Prcvinoe, 2008 (1) 216 (SCA) at para also Law Society of Cape of Good Hope 
v Peter (2006) ZASCA, 37. There wero also no fade pres~nt that the respondent would 
htve been rehablltt,ted iaftar tha period of euspension, espeeially where the eonduqt 
~mpl1lned 1bout wao that of dlehonesty. He contended that the apprc;,prlate sanction In 
tt,• circumataneee should have been a itriklng from the roll of advocates. 



[3] Counsel for the respondent argued that the appll~tion for leave to appeal wa$ 
defective in that It had failed to deal with the leeue whether the court had failed to exercise 
Its discretion In as t,r ae the sanction and coats order Imposed was concerned, or that 
the discretion waa exercised 'caprlelously, In applying wrong principles of the l~w where 
bias pl•yed a role. In Malan supra and at para 13 the following was said: 

"The dl,cr11tlon of the coyrt of first lr,1tanc;e .... Is In the nature of a value judgment. 
In prlneipl~, a eourt of appeal le entitled to eub,titute Its value Judgment for that of 
the eourt of first instance If It dlsagreee. However, this court has held consistently 
that the dlaeretion involved Is a strict discretion, which means that a court of appeal 
may only lnt1rfere if tho diecretlon wae not judloially exercised. 

In Gtntro/ Council of the Sar of SA v Geach 2013 {2) SA 52 (SCA) 

Para 74; "the question that fell for deelalon was whether, upon an evaluation of all 
the material elrcumetaneo,, which Include the nature of the conduct complalr,ed 
of, the extent to whieh It reflects upon the person's character or show& him to be 
unworthy to remain In the ranks of the honourable profession, the likelihood or 
otherwise of a repetition of such CQnduct and the need to protect the public, the 
advoei\te ahould bo barred for continuing to practice, The manner in which the 
court applied the varlou, faetQra reflects that It considered some to p~int in one 
direction and othere to point Ir, the other direction and It evaluated each ease 
accordingly. That is precisely what e proper exercise of Its dlseretlon required. 

Para 75: " .. .. It was the prerogative of that court to determine what factors should 
weigh with. Jt one way of the other ... and even whether no weight should be 
attaehed to any ori, of them qt all. Thia court Is not entitled to Interfere only 
ll1caus1 it rnlsht hive oeen things differently" 

[4J In my view the main important laGue Is to determine whethar another court might 
flAd differently, and whothtr there art grounds for interferlnr, with the ctlecretion exercl1ec:t 
by the court In it§ eonaldtratiQn of the feots end by not atrlking the reepondent off the roll 
of 1dvoeate1. The Judgment In my view took all the factor-a into consideration and In 
pertlc:;ular the clreumsta11eee under which the misconduct took place with regard to the 
monies of the tea club end in ite eon1ldsratlon of the sanction, The aanction given was 
dlre~ed more at her oondust thereafter and ur,leas it la $hewn In the grounds of appeal 
thet suoh exerolae of dlaeretlori was eapricloualy exercised, I am of the view that anQther 
court st,all not come to a different canelusion. In as far as the order of costs ls concerne~. 



' ' 

that the court did no~ follow what is norm~lly the practice In s1Joh applications especially 
whero attorneys are involvfd, by not awarding coat, as prayed for by the applicant does 
not mean that such diaeretlcn was not properly e><ercised. It is for these reasons that the 
application for leave to appeal should be refused. 

[5] In the result the followln~ order i$ given. 

1. The applieatlon for loav, to appeal le dismissed with costs. 

(JUDGE: OF THe HIGH COURT) 

I, agree 

___ 6_,M_, · .... .._2_::_: - -·---!( -
MAUMILA T A, J 

(JUDOS OP THE HIGH COURT) 


