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This is a rescission application against the order or judgment of
Fabricius J dated 07 March 2017;

At the time when the matter served before Khumalo J on 04 June 2008
the matter was postponed sine die with the further orders to the effect
that the Applicants were ordered to pay the costs of the postponement
on an attorney and client scale as well as an order that the Applicants
had to file their replying affidavit and the condonation application thereof
within 10 (ten ) days from date of the order;

At the commencement of the hearing of this rescission application |
made an order that the condonation application for the late filing of the
replying affidavit is granted on the basis of no opposition from the
Respondent;

The primary issue for the rescission was two fold; firstly, that the
summons were served on the employee of the First Applicant at
Eastrand Galleria Mall which is not the chosen domicilium citandi et
executandi but same should have been served at 21 Cowy Road, Berea,
Durban as it appears on page 61 of the papers'. Secondly, that there
exist a counter-claim of the Applicants which is premised on the alleged
misrepresentation which were made by the Respondent's legal
representatives to the extend that their business will be profitable:

The domicilium citandi et executandi in respect of commercial lease
agreements would be the leased premises. In any event, the lease
agreement? contains a clause which expressly deals or provides for the
parties’ chosen domicilium sitandi at executandi. It appears that in terms
of clause 19.3 of the lease agreement® the following provision is made:

annexure C to the founding affidavit; tenant application form
lease agreement which appears on pp 45; annexure B to the founding affidavit
pp 54 of the paginated papers.
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“The Tenant: The premises or alternate address 21 Cowy Road Berea
Durban.”

In any event, the fact that the summons were served on 21 Cowy Road
Berea , Durban does not necessarily mean that there was no proper
service having regard to the two confirmatory affidavits wherein the
deponents simply state that they cannot recall as to whether the
summons were received or not. They do not deny service of the
summons;

There is nothing which prohibits service of the summons at Durban and
it was , even on the Applicant's own version, their chosen domicilium
citandi et executandi as an alternative address to that of the premises
being Eastrand Galleria (East Point);

The address which appears on page 61 or the tenant application form
cannot be taken into account in so far as the aspect of the service of
summons is concemed because the document is not part of the lease
agreement;

The issue pertaining to the counter-claim is ill-founded, so argued the
Counsel for the Respondent. | agree with this proposition. If the items
enlisted on annexure J 4 is for damages which have been suffered,
nothing stands in the way of the Applicants to recover those damages;

Those items enlisted in annexure J can be dealt with separately by the
Applicants in a different cause of action;

| was informed by Counsel for the Applicants that the basis of the claim
is that the property was not suitable for occupation and there is nothing
to proof any loss suffered by the Applicants or any monies incurred on

pp 82




the items enlisted in annexure J;

[12] It is crucial to outline the concession which has been made by the

Applicant in their own founding affidavit® and that concession s
formulated as follows:

“Insofar as a bona fide defence is concerned, | do not deny the case
made out by the respondent in the particulars of claim”

[13] This essentially means that the Respondent, according to the Applicants’
own version, were entitled to judgment having regard to the lack of a
bona fide defence on the part of the Applicants. They therefore admit the
Plaintiff's® case and there is no defence for withholding payment of rental
or having fallen into arrears about payment of rental as the case may be;

[14] In the result the following order is made:

1. The application is dismissed:

2. The applicant is ordered to pay the costs on attorney and client

scale.
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*See pp 20 para 60 of the founding affidavit.
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