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[ 1 J Thh11 i~ a r~vlew applicetjon brou.ght by the applicant to ~e,t ~side the second 

allocatlem of pen~ion benefits made by· tAe first responelent dated 2t.- June 2015. The first 

allocation wai set eside emd re:mltted t~ the first respondent in a determination by the 

tlecond respondent. The applicant r$qvests the court to meke an equitable determination 

of pension benefit~ to him rather than remit the mettEtr back to the first r~spondent. In his 

founding effidavit the applicimt ,tates thtH pert et thi relief iOUght is a declaration that the 

prono1..1ne~ment by tfle iecond rijtlpono~mt that It could no longer entertain any further 

corre~pondi;:r,c;e with the pppllcet't wa! premijtLJrf} and that it $hould have lssu¢d an 

interim order, Referenco is medo to part a of tt·u~ eppllcant' s notice of motion which does 

nQt ijXlst. Only the fir~t respondent actively oppo~~d the f3.pplir.atic;m. The appli~ant 

sought corid~natlen fGr the lijte penocl of 160 ~r:iys for the fillng of the review as provided 

In s7 (1} Qf th.j PrenlQtlon af AtQ~s~ \~ ~~tlrntniiat1t1tiv~ Justice Act 3 of ?.000 (PAJA) . 



[ 2] The ~PPliQ,mt' :J f@ther ( tl-ie d~Cfli!~ed) wa'fS cl m~mber o.f the first respondent. 'fh~ 

(l~C~is~d dlvt;uced the ?IPPIICiiint' ~ mother who Wf:l~ ijXcludep from arw pension benefits In 

the di\1or~o. The third reapondent Wij~ the wife of the cieceijs~(i by c:u3tornesry lflw and the 

deq~cuuaa nomlnt.1ted her In his ~~11~1on i!lfi a i OQ :i benefi~ltny. The foutth emd fifth 

re~pgnd"nt~ were the (;lg;iughters at thµ si~t@r pf the d~ce~seo who "ccording to the 

lnvestlgatlc;>n~ of the first rospon~~n! r~Gf#iveg $.J~~t1 ~upr..iorl from the aece~s~(:I tor thijir 

schooling. The firs.t re~pQnq~nt was un0w~r~ ()f the ~pplic~11t' s existence until he 

challenged itf$ first ~IIQ~tion. The first retpo11dttt1\ purporting to exercise Its functions In 

tijrms of §~cticm 37 C of the f?en~i~n Fvn{1ij A~t 24 of 195Q(PFA) me.1de ~n ~llocatlon of 

r,en;;ion beAeflte 9f the dec~miea QI! U M~rch ? O 1 l ~.1 fQIIOWt>; 

Third re§OORdent 6 0 % 

~oµrth re~pondent io,.-

flfth rotipondent ,.o % 

(3~ A! the time of th" daath Qf the g~c~~l?~'1 th~ appliG1;1nt we~ lncarGer~t~o. Upon his 

t~ltlll~~ er1d upo!' fir=tding out nb9~it tt,ii 1HP~Mi9n of tt1~ P(lll~fitt by me. fir~t re~pondent, tt,e 

EilPl'lloant ebjget~d &fiQ ~~pri;tHt<.g h!~ d!ii~~tl~ts~c\191, ttJ th~ tlnst retspundtmt. He was advirsed 

thf't QI' th'1 fsc;t~ i:'IV~llabl~ It t1ici ~ci@d t~irly @n;~ Ftf~Uit~bl~1• thijt thij benefits hacl been pald 

out @nd it could not chongij itti dei:lsio11. He then lodo~o 6 compl;3lnt with thil ~econci 

ri}~poflde:r1t: I:. d~t~pr:!ni:!U~!1 w~~ f!li:!~~ py 111~ ~iH:or1d re~pom·Jr,mt in whie~1 It ~it ~side the 

ij!IQC:~tlon ~y th~ fir~t r~iiR<mt.1~111 ~111.~ rt:?mllt~,J Hiij m~ttf:l1 for ro1;on~ld~rntion, A furth~r 
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lnv,~tlgatl{ln WCi then confJL!eted by the first re~pondent {ind it made a $eeond allocation as 

follows: 

1'hiro re&pondent 60 % 

Fo1.1r1h respondent 1 Q % 

Fifth resp,ondtmt 1 o % 

in llmlne that the applic.ant had f'1ile.ct tg s~haust hia remedies 

£:xt,nalon of time limltt irnd eoodonlltion 

[5] C<,ndQt1ffltltm I~ Qnly ~ought In rtl\',lpect Qf the r~view eppllcotion against the first 

re:spondent $ijCtlott 7 ( 1) ot ()f the P1ornotlo11 t1f Access to Administrative Justice Act 3 of 

$0Qtion ( 6) ( 1} . H !s not In dltsPIJ\e th1::1t fi:!~ .. !~ ,~ f.iP~lloablQ to this review and indeed this . ,: . 

:SQ. 80th t~e firtt oecQnd reapanc:tent, era p1,,1blle. bodies exercising a public function and 

their decitiiQn~ constitµted odmmi3lri:ltive ~ctiort The review proceedings in terms of 

seetion '1 ( 1) muat be ir11,tlt1,.1ted witho1.,1t ynn1,1;1fc)n6ble delay cand within a period of 180 
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expected to be informed of the administrative action. This application was served on the 

first respondent on 2 June 2016. The Ql,')Plicc1nt i;tated that h~ first became aware of the 

l~tter notifying him of the outcom~ of the u~contt allocation on 17 August 201 s. The 

apl)ll~tlon ifl in exoei,1:5 of 100 day~ i;tt,, Ht, $Pld th~t he first approach~d the first 

respendent for an ~xplanation but wa~ ~ent from plllar to post. He approached his 

~ttorney~ in October 2015 btit wa@ requheci to pay a der.ioslt for fees. He had already 

received fund$ from the first respond~t1t but he says he wa$ reluctant to use them. He 

wat, only ablf@ to pay apportion of the fees on 1 April 2016. The first respondent 

~ubrnitteq that he rneide no effort to apply tG extond tho period QY ~greement between the 

P@rtiea for brlnglna U1e review ~, 1:ont~r•1t>l~t«d In Siction ( ( 1) of PAJA. He also did not 

explain what circumstanc.e$ changQd to enable ~im to make es payment in April 2016. 

( 6] Condon~tion ie ~ disGretion to b~ ~xerciscd acco, dit1g the intfjrest gf justice. This Is 

suecinctly eluoldated as follows; 

'Th~ standard for considerin~ an applic~tion for t.:ond{')nution is the interc:sts of 

J\.lstil;:e. Whether It is in t.h~ im~,.~~tl'i or'jutitil.!~ to ~mm c<.rndonation depends on th~ 
·fucts and CifCllll'l~li.iHCl:S of l,!l:lch 1,,11:\~1: . hu.:iors thut Ul't.! n:;lcvunt to this enquiry i11cJud~ 
but art; not limlted to the n&tur~~ uf the reliof' ism1~ht. the ext1,nl and cause of the delay, 
the effect of the delay on the iH.lmlnistration. of j usti(;c and ()ther litigants, the 
rl;}asonablenQl'J!) of tlw tJXPll:iTU\tion for the cleh1y, the importanco of the issue to be 
rttised in tht int~nded uppeul unct. ilw 11m~p~1,.!l!>i \ll' :.ucct,l'is.' Van Wyk v llnilas 
Jfospifq/ and Anoth6r 2008 (2) Si\ 4'0 (( 'C); 



[7] Section 7 (2) (a) end (b) pf PA..JA ~re stringent in providing that a court must 

direct a person to first exhaust ~ny internel remedy before ln~tituting review proceedings. 

There are two B!$pects to the rem~dles ln term$ of the PFA. The fir~t remedy lies in terms of 

section JOA whereby a party can lodge ~ compl~int with the board of a fund and If the 

eompleln~nt is not setlsf,ecl with the re~pon~e to the complaint, to be given in 30 deys, the 

campl~iA~nt may lodQf> a complaint within 30 d~rys for edjudicfltion by trie Pension Funds 

Adjudicator (second respondent) . Furthermore the adjudicator can condone non compliance 

with any time llmit or extend the period for filing the compl~int. It was submitted by Mr 

Khumalo on behalf of the fir$t respondent that the applicant was entitled to file a complaint 

to thQ !ldjl.fdice:itor ~geiln$t the second ellocatlon of th~ first respondent. Indeed the applicant 

wa~ well eiware of this remedy becaus§ he had previously utilized it to successfully set 

aside the firet alloc~tlon, He seve no e~p!l:1n~tion why he di~regerded what is a much 

simpler, quicker cheeper and rnore f.3(;Ce$:alble option. 

[8] The ,econd aspect relates to a ~on1pl,11nt ag~inst a determination of the adjudicator. 

In the covering letter to the seGoncj respondent' s determination it was stated: 

'we advise that once e final determinatiort has been handed down in a matter we 

can no longer entertain further cerreipondence with the parties. 

Shoul~ ai party ff;al aggrif;:ivt~d with thfi outcome of the determination, we ~uggest 

thet the perty refcir to @ection 30 P (:If thtl) Perieion Fund Act 24 of 19 56.' 



7 

[ 9] This section provi'1e$ that any pijrty who feelij aggrieved by a determination of the 

adjudicator may within six weeks after the date of the determination apply to the division of 

the High Court which Ms j1,1ris<.:lictign for rali~f. The court may make any order It deems 

flt. The applicant did not pyrsue thia option either. 

Flndln91 

[10] The feilure of th~ applicant t(') comply with section 30 A remains unexplained. He 

used this self s~me procedure to cheillenge the firr~t allocation by the first respondent. The 

second re,spon~~nt wai functus oftlelo in ma~ina tts determination and cannot be criticised 

by the eippliGant in refu§lng to enter into ~ny further corre~pondence. It properly advised the 

applicant of his r~medy which Ile failed to exercise. Purely on the basis of section 7 ( 2) 

the appllc~tion cannot succeed. The first respond~nt is a speci~list body with investigative 

powers and i~ par excellemca suita{J t9 adJudtoPt" per,~ion benefits. 

[ 11] The applicant'$ explanation for hl:s delay is unconvincing. Nor can the condonation 

application be viewed In lsolC!Jtlon from his wilful failure to follow the internal remedies and 

the t~ck of prejudice to tlim !n bolng Mon SlJit~cJ 1n this court. Without assessing the 

prospec;ts of success it suffices to say that the grounds of review were vague and 

un~p!')(::lfied {lf to the lrr~gularltiel:i or ~iilsdireetlons committed by the flr~t and second 

respondenti:,. He coJ"ltend$ that the nieGij§ of the decea&ed wate not dependants whereas 

he, as the son of the deceesed, Is entitlot.1 to @ oreetter share. Tha meriti; do not assist him 

In outweighing ,he ~t:!QV$ fc:,<::to,~. 
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Th~ following order ,~ m1::1de: 

1. The appllc~tic,n Is dismlssed with c.osts. 

CASE NO: 3108l/16 

HEARD ON: 16 MARCH 201S 
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ACTING JUDGE OF THE HIGH COURT 

FOR THE Pl.AINTIFF: S$E ~AMBO (ATTQRNEY) 
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