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(1] This is 2 review applicetion brought by the applicant to set eside the second
allocation of pension benefits made by the first respondent dated 24 June 2015, The first
allocation was set aside and remitied to the first respondent in a8 determination by the
second respondent. The applicant requests the court to make an equitable determination
of pension benefits to him rather than remit the matter back to the first respondent. In his
founding sffidavit the applicant states that part of the relief sought is a deciaration that the
pronouncement by the second respondent that it could no longer entertain any further
correspondence with the applicant was premature and that it should have issued an
intarim order, Reference is made to part B of the applicant’s notice of motion which does
not exist, Only the firgt respondent aclively cpposed the application. The applicant
sought candenatien for the late pericd of 180 days for the filing of the review as provided

in 87 (1) of the Prometian of Accass to Adminigtiative Justice Act 3 of 2000 (RAJA).
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[2] The applicant's father (the deceased) wes a member of the first respondent. The
deceased divorced the applicant's mather whe was excluded from any pension benefits in
the divorce. The third respendent wes the wife of the deceased by customary law and the
deceased nomingted her In his pension a8 8 100 X beneficiary. The fourth and fifth
respondents were the daughters of the sigler of the deceassd who according to the
investigations of the first respondent regsivec cesh suppor from the deceased for their
schoeling. The first respondent was unawsre of the applicant’'s existence until he
challenged its first aii.oeatic;. The first respondent purponting to exercise its functions in

terms of section 37 C of the Pension Funds Act 2L of 1956 (PFA) made an silocation of

pengion benefils of the deceased on 13 Mareh §012 a3 follows:

Third respondent 60X
Fourth respendsnt 20%

Fifth respandant 20%

[3] At the time of the death of the degeesed the applicant was Incarcerated. Upon his
release end upen finding out sbout this eigestion of the benefits by the first respondent, the
applicant ohjgeted and sxpragssd his dissatisfaction to the first respondent, He was advised
that on the facts avallable it had acied falily ensd equitably, that the benefits had heen pald
out ang it could not change its desisicn. He then lodged @ complaint with the second
respondent, A detgrmination was mads by thg genpnd respondent in whieh it set aside the

ailgcation by the firgl respondent gnd remitied the matter for reconsideration. A further



investigatian was then conducted by the first respondent and it made a second allocation as

follows:

Applicant ¢0%
Third respendent 60%
Fourth respondent  10%

Fifth respondent 10%

[4] The first respendent obiected to the condanation application and also raised a point

in limine that the applican! had failad ta sxhaust his remedies,

Extensien of time limits and condonation

[5] Condonation Is enly scught in respect of the review application against the first
respondent Section 7 (1) af of the Frometion of Agcess to Administrative Justice Act 3 of
2000 (PAJA) prescribes the time limits and requiremants for bringing 8 review in terms of
saction (8) (1) . itis nat In dispute that F2.14 15 epplicable to this review and indeed this
so. Both the first secand respandents arg publle bodies exercising & public function and
their decisions constitiied adminisirative aclion. The review proceedings in terms of
section 7(1) must be instituted without unreascnable delay and within @ period of 180
days either (a) frem the conclusien of intermal remadies or (b) where no such remedies

gxist from the date when the pery wes Informad or should reasonably have been



expected to be informed of the administrative action.  This application was served on the
first respondent an 2 June 2016, The applicant stated that he first became aware of the
letter notifying him of the outcome of the second allocation en 17 August 2015, The
application is in excess of 100 days iete. He said that he first epproached the first
respondent for an explanation but was sent from pillar to post. He approached his
attorneys in QOctober 2015 bui was requiisd to pay & deposit for fees. He had already
received funds from the first respondent but he says he was reluctant to use them. He
was only able to pay apportion of the fees on 1 April 2016. The first respondent
submitted that he made no effort to apply to éxtend the period by agreement between the
partias for bringing the review as vontemplated in sectien ((1) of PAJA. He also did not

explain what circumstances changed to enabie him to make a payment in April 2016.

[6] Condonation is a discretion to be exercised according the interest of justice. This is

suecingtly elucidated as follows:

“The standard for considering an application for condonation is the interests of

justice. Whether it is in the interests of justiog to grant condonation depends on the
facts and circumstances of ach gase. Factors that are relevant to this enquiry include
but are not limited to the nature of the reliel sought, the extent and cause of the delay,
the effect of the delay on the administration of justice and other litigants, the
reasonableness of the explanation for the delay, the importance of the issue to be
raised in the intended appenl und the praspeats ol success,” Van Wyk v Unitas
Haspital and Another 2008 (3) 8A 472(C'Cy;

Exhaustion of remedies



[7]  Section 7 (2) (a) and (b) of PAJA are stringent in providing that a court must
direct a person to first exhaust any internal remedy before instituting review proceedings.
There are two aspects to the remedies in ierms of the PFA. The first remedy lies in terms of
section 30A whereby 8 party can lodge & complsint with the board of a fund and if the
complainant is not satisfisd wit_h the reaponse to the complaint, o be given in 30 days, the
complainant may lodge a com'plaint within 30 days for adjudication by the Pension Funds
Adjudicator (second respondent). Furthermore the adjudicator can condone non compliance
with any time limit or extend the pericd for filing the compiaint. It was submitted by Mr
Khumalo on behalf of the first respondent that the applicant was entitled to file @ complaint
to the adjudicator against the second allocation of the first respondent. Indeed the applicant
was well aware of this remedy because he had previously utilized it to successfully sst
aside the first aliocation, He gave no explanation why he disregarded what is a much

simpler, quicker cheaper and more accesaible eption,

[8] The second aspect relates to & complaint against a determination of the adjudicator.

in the covering letier to the second respondent s determination it was stated:

‘We advise that once a final detarmination has been handed down in @8 matier we

can no longer entertain  further correspondence with the parties.

Should a party feel aggrieved with the outcome of the determination, we suggest
that the party refer to section 30 P of the Pension Fund Act 24 of 19586,



[9] This section provides that any party who feels aggrieved by & determination of the
adjudicator may within six weeks after the date of the determination apply to the division of
the High Court which has jurisdiction for relisf. The count may make any order it deems

fit. The applicant did not pursue this option either.

Findings

[10] The failure of the applicant © comply with section 30 A remains unexplained. He
used this self same procedure to chalienge the first allocation by the first respondent. The
second respendent was functus officio in making its determination and cannot be criticised
by the applicant in refusing to enter into any further correspondence. It properly advised the
applicant of his remedy which he failed to exserclse. Furely on the basis of section 7 (2)

the application cannot succeed. The first respondent is a speciaiist body with investigative

powers and is par excellence suited to adjudicate pension benefits,

[11] The applicant’s expianaticn for his delay is unconvingcing. Nor can the condonation
application be viewed in isolation from his wilful failure to follow the internal remedies and
the lack of prejudice te him in belng non suited in this court. Without assessing the
prospects of success it suffices to say that the grounds of review were vague and
unspecified s to the irregularities or misdirections committed by the first and second
respondents. He contends that the nigces of the deceased were not dependants whereas
he, as the son of the deceassad, is entitled tv & greater share, The merits do not assist him

in autweighing the above factors,



The following crder is made:

1. The application is dismissed with costs,
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