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( I n l e x s o  I n n o v a t i v e  L e g a l  S e r v i c e s )  a w b  

IN THE HIGH COURT OF SOUTH AFRICA 

GAUTENG DIVISION, PRETORIA  

CASE NO:  CC64/2016 

DATE:  2018-09-14 

 

 

 

 

In the matter  between 10 

 

THE STATE 

and 

RISHEN RAMPERSAD Accused 

 

J U D G M E N T  

 

BAM, J :    The accused is standing t r ia l  on four  counts.  

Count  1, murder, a l ternat ively conspiracy to commit murder.  

Count 2,  robbery with aggravat ing circumstances.  Count 3, 20 

unlawful  possession of  a f irearm, and count 4,  unlawful 

possession of  ammunit ion.  

 In the summary of  substant ia l  facts,  the state a l leged 

the fo l lowing: 

1.  The deceased was a member of  the South Afr ican 
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Pol ice Service.   The deceased, at the t ime of h is 

death was l iv ing with h is l i fe par tner.   L i fe par tner  of  

the deceased, establ ished a love re lat ionship with the 

accused, who he is a lso a member of  the South 

Afr ican Pol ice Services.   She and the accused 

conspired to k i l l  the deceased.  

2.  She had the accused arranged that  the deceased wi l l  

be ki l led on a cer ta in day, as the deceased returned 

from work. 

3.  On the day in quest ion,  the deceased did not  take his 10 

service pisto l  wi th h im to work.  

4.  The accused went to the house of  the deceased, 

where the l i fe par tner  of  the deceased handed the 

deceased'  service pisto l  to the accused.  

5.  The accused waited in the garage for the deceased to  

return f rom work.   The accused hid in the deceased' 

garage. 

6.  As soon as the deceased pul led into the garage and 

got out  of  h is vehic le,  the accused shot the deceased 

several  t imes.  The accused f led with the f i rearm and 20 

motor  vehic le of  the deceased , and 

7.  The deceased was shot and sustained several  

in jur ies,  f rom which he died on the scene.  

 The cause of  the deceased'  death is g iven as gunshot 

wounds, skul l  and brain.  
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 The accused pleaded not gui l ty and advanced a plea 

explanat ion.   The accused admit ted that  he was a constable in 

the SAPS and proceeded with the fo l lowing explanat ion.   I t  

star ts at  paragraph 4.  

4.  The accused pleads , that whi le he was st i l l  a  student 

constable at  Pretor ia West,  he had developed a 

f r iendship with h is commander, Miss Carol ine Na idoo, 

who was l iv ing with the deceased at  the t ime.  

5.  The accused pleads,  that  over  a t ime his f r iendship 

with Naidoo grew and was extended to other  members 10 

of  the Naidoo's famil ies,  as wel l  as the deceased and 

that  he would regular ly v is i t  Naidoo, at  her  home at 

291, 20 t h  Avenue, Pretor ia  Moot,  Pretor ia,  and interact  

with the family and the deceased on an almost dai ly 

basis.  

6.  The accused pleads ,  that  at the t ime of  the incident,  

he resided at  644, 27 t h  Avenue, Vi l l ier ia and that  th is 

address is less than 2 ki lometres f rom where Naidoo 

resided and where the deceased was ki l led.  

7.  The accused pleads ,  that  on 18 January 2016, at 20 

approximately e ighty th ir ty in the morning he went to 

the shoot ing range at Denel PMP, at  1 Ruth,  1 s t  

Street ,  Lotus Gardens, Pretor ia West, and whi le in the 

route he began to exper ience problems with h is 

motorbike,  but  he managed to get to Denel PMP 



  JUDGMENT 
 

 

CC64/2016_2019/09/14-awb /... 

4 

shoot ing range. 

8.  The accused pleads ,  that approximately at  13H00 that 

same af ternoon, he lef t  Denel PMP and was on route 

home.  He again began to exper ience problems with 

h is motorbike and got stuck a few t imes in areas of 

Gezina,  Moot and Vi l l ier ia.   Al l  of  which are in c lose 

proximity to each other  and on his way home.  

9.  The accused pleads ,  that  he took his b ike to the bike 

dealer where he purchased his motorbike f rom, 

namely CIT Motors and he was handed a loan bike, 10 

which was an old scrambler to ut i l ise whi le h is b ike 

was being repaired.  

10. The accused pleads ,  that  whi lst  on route home, i t 

appeared that  the loan bike did not have mu ch fuel ,  

and when he arr ived at  home, he contacted Naidoo, 

whom l ived close to h im and requested to borrow 

some money for  fuel .  

11.  The accused pleads,  that  later  that  af ternoon , Naidoo 

came to the accused'  residence and advised accused 

to fo l low her  home,  and that  she would give the 20 

accused money which she had at  home.  

12. The accused pleads, that  he fo l lowed Naidoo to her  

residence, and wait ing outside on the motorbike in the 

dr iveway, whi le Naidoo went inside and returned with 

an amount of  R500, which she gave to the accused.  
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13. The accused pleads, that  he did not see, or  interact 

with the deceased whi le at  Naidoo's residence, or  at 

a l l  on 18 January 2016. 

14. The accused pleads, that  he immediately lef t  to go 

and met h is f r iends.  However,  he got stuck in Gezina 

and cal led his f r iend Eroldene Moodley,  and requested 

him to come pick h im up, which he did.  

15. The accused pleads, that  he went to v is i t  f r iends in 

West Park,  Pretor ia West and whi le in the presence of 

h is f r iends,  at  approximately 19:20, he wa s 10 

te lephonical ly contacted by Naidoo's daughter,  

Shanndrae Naidoo, who was frant ic and requested the 

accused to immediately come over to Naidoo's 

residence, as there was an emergency.  

16. The accused pleads, that  only af ter  arr iv ing at 

Naidoo's residence, d id he discover that  the deceased 

was shot and ki l led.  

17. The accused pleads, and re i terates that he had not 

seen and interacted with the deceased at  a l l  on 

18 January,  when the deceased was shot and ki l led, 20 

and that  he did not  in any way par take in any a ct ion 

that  led to the death of the deceased.  

18. The accused pleads, that  at  no t ime did he ever 

conspire with any person to murder the deceased, nor 

d id he par take in any act iv i ty that  re lated to the 
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deceased'  death,  as set  out  in the charge sheet.  

19. The accused pleads, that  at  no t ime did he assault  the 

deceased and take the deceased'  9mm pisto l ,  or  the 

deceased'  Toyota Corol la,  and neither  was the 

accused at  anyt ime found in possession of , or seen 

with any of  these i tems, as set  out  in the charge 

sheet . 

20. The accused pleads, that  at  no t ime did he take or 

remove, nor  was he found in possession of the 

deceased'  9mm service pisto l ,  as set  out  in the charge 10 

sheet. 

21. The accused pleads, that  at  no t ime did he take or 

remove, nor  was he found in possessi on of the 

deceased'  ammunit ion, as set  out  in the charge sheet.  

 The accused made cer ta in admissions .   The 

admissions included the fo l lowing.  The ident i ty of  the 

deceased, Reinier  Lourens Lagoi, and the cause of death,  

namely,  gunshot wounds, skul l  and brain.  

 The photo album, EXHIBIT G contain ing 75 photos, 

including that  of  the cr ime scene.  The body of the deceased 20 

dur ing the post -mortem and the scene where the deceased'  car 

was recovered. 

 Upon 18 January,  pr imer residue swabs were taken of  

the accused, which tested posi t ive,  that  the deceased was shot 

and ki l led with h is off ic ia l  f i rearm.  A cr ime scene invest igat ion 
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and reconstruct ion where the deceased was ki l led,  is a lso 

admit ted,  EXHIBIT J.  

 Detai led bi l l ing by the service provider  Vodacom , with 

cel l  phone numbers 0828779435 and 0795004967 and 

0765950289 and 0713692020, belonging to Carol ine Naidoo 

and the accused, as wel l  as the number 0721753318 belonging 

to A Moodley.   That Mr P Heyneke employed by Vodacom, was 

duly author ised to access data,  kep t by Vodacom and that  

computer  pr intouts were made of  the data in re lat ion to the 

accused, Naidoo and Moodley.   The data indicate the 10 

registered cel l  power when the incoming cal ls were made and 

received.  When messages were sent or received, or  when 

internet services were accessed.  

 Dur ing the t r ia l , i t  was fur ther  recorded that  the 

fo l lowing aspects were common cause, or  not  in d ispute.  

1.  On 18 January 2016, the accused was in a shoot ing 

range unt i l  noon. 

2.  On 23 Apr i l  2016, the f i rearm of  the deceased was 

found in possession of  Mr Al l ie  Mohammed, af ter 

having been arrested for  drug re lated offence.  20 

Mr Al l ie  later  commit ted suic ide.  

3.  I t  was not d isputed by the state that  on 

18 January 2016, Shanna, the daughter  of Ms  Naidoo, 

cal led the accused at  about 19H00. 

 The facts of  the matter  are rather  s imple.   I t  was not 
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in d ispute that  the deceased, a member of  the SAPS was shot  

and ki l led at h is home in Riet fontein  on 18 January 2016.  His 

body was discovered in a double garage on the premises.  

Several  9mm cartr idge  casings,  14 of  them, were found at  the 

area where the body la id,  but  no f i rearm.  

 Ms Carol ine Naidoo, the deceased female companion, 

her  daughter  and the domest ic servant,  were inside the house 

on the premises at  the t ime.  Af ter  the pol ice had arr ived at  the 

premises,  the accused also arr ived.  

 I t  was discovered that  the deceased'  off ic ia l  9mm 10 

f i rearm was missing.   His motor  vehicle the Toyota Corol la was 

also missing.   The vehicle was found the next day abandoned 

and parked at  the side of  the street  some  7 ki lometres f rom the 

deceased'  residence.  The deceased'  f i rearm was found in 

possession of  Mr Al l ie ,  a few months later.   I t  was determined 

that  the deceased'  f i rearm was indeed the murder weapon.  

 The state adduced the evidence of two categor ies.   

F irst ly,  evidence concerning the mer i ts, and secondly,  

evidence of an al leged point ing out, and confession made by 

the accused to L ieutenant Colonel Ramakgosi . 20 

 The evidence concerning the confession and point ing 

out entai led the fo l lowing.  Af ter the admissib i l i ty of  the 

point ing out and the confession was contested.  I t  was 

contested on the grounds that  the accused was forced by 

Captain  Masi le la,  and that  he was assaulted by the 
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invest igat ing team, cal led the Hawks, af ter h is arrest  on 

29 January.  

 Af ter  h is arrest ,  he was taken to the Moot Pol ice 

Stat ion,  where the tor tur ing and the assault  commenced.  The 

pol iceman present,  included Captain  Masi le la,  Captain 

Boonstra, Warrant Off icer  Ungerer,  Constable Mosai, 

Constable Mar low, and a few others.   I t  was al leged, and that  

was the basis of  the contest ing of  the admissib i l i ty,  that  he 

was slapped, and a plast ic bag was put over  h is head, pepper 

spray was added and he was suffocated.  The interview lasted 10 

for  about 5 hours,  and he was forced to do the point ing out  and 

to make the confession.  The al leged assault and torture had 

the effect that  he soi led himself .   Later  he had to c lean himself 

in the bathroom.  His at torney, Miss  Michel le Ives was 

prevented f rom having contact  with h im.  

 The state ,  in an at tempt to prove that  the accused 

cooperated and made the statement,  the point ing out to 

Colonel  Ramakgosi ,  f reely and voluntary.   Adduced the 

evidence of  the members of  the invest igat ing team.  I t  star ted 

with the evidence of  L ieutenant Colonel Masi le la.  20 

 The pol ice,  the invest igat ing team denied that  the 

accused was assaulted at  a l l .   Al though they conceded that  he 

was quest ioned for  several  hours,  there was no admission at  

a l l .   Wel l  they denied i t  that  he was forced, tor tured, assaulted, 

or  int imidate to cooperate  and to make any statement or  a 
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point ing out.  

 I  do not deem necessary to refer in detai l  to the 

cross-examinat ion of  these off icers.   They were thoroughly and 

extensively cross-examined, in respect of  what the accused 

al leged they did to h im.  Al l  of  them deny that  there was any 

quest ion of force,  or  assault ,  or  torturing of  the accused.  

 The state a lso adduced the evidence of 

Ms van der  Westhuizen, a Senior  Prosecutor  at  the Local 

Magistrate 's Off ice.   She record that  Captain Masi le la 

accompanied by the accused, came to her  off ice and that  she 10 

had an interview with the accused about the proposed 

statement.   The accused did not te ll  her  that  he was legal ly 

represented.  That Ms  van der  Westhuizen, however suggested 

that  the accused should make use of  a lega l representat ive 

appointed by Legal Aid.   That he did,  and he then decl ined to 

make any statement.   Dur ing cross -examinat ion, she said she 

had no recol lect ion that  the accused complained of  assault.  

 L ieutenant Colonel Ramakgosi ,  is  the off icer  involved 

in the point ing out and the statement re levant to the t r ia l -

with in-a- tr ia l .   He expla ined that  he knew nothing about the 20 

invest igat ion.   He said he completed the pro - forma form and 

expla ined the accused'  r ights and completed another 

document,  af ter  the point ing,  or  dur ing the point ing out.   What 

was of  importance at  th is point  in t ime is the pro - forma form, 

where i t  was indicated that  the accused'  const i tut ional r ight 
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was expla ined to h im.  He said that  the accused did not 

indicate that he wanted to be repres ented at the t ime by a 

lawyer,  and that  he cooperated freely and voluntary.   Several 

photos of  the accused were taken before and af ter  the point ing 

out,  showing that he had no in juries.   This happened on 

3 February 2016. 

 Dur ing cross-examinat ion ,  he denied that  he 

threatened the accused to phone Captain  Masi le la,  i f  the 

accused should not  cooperate.   He denied that the accused 

said that  he did not  want to point  anything and that  he wanted 10 

his lawyer present.   He also denied that  he to ld the accused 

not to be di ff icul t  and that he then phoned Captain Masi le la.   

He conceded, however that  Captain Masi le la was cal led,  but  

added, i t  was in respect of get t ing access to the house of the 

deceased.  He said,  he knew nothing of  the threats by Captain 

Masi le la.   He denied that the accused only cooperated af ter 

the conversion with Captain Masi le la.  

 In th is t r ia l -with in-a-t r ia l ,  the accused also test i f ied.   

He said on the day of the incident,  that  was the day when the 

deceased was ki l led on 18 January,  he was at  the pre mises of 20 

the deceased.  And he was then quest ioned by members of  the 

Hawks, and he became suspicious af ter  they had taken several  

statements of  h im, that  the Hawks actual ly regarded him as a 

suspect. 

 That he then engaged the services of  
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Ms Michel le Ives,  a candidate at torney.   He says, on the 29 t h  

he was requested to at tend the off ice of  Captain Masi le la to 

handover h is cel l  phone, then he compl ied,  he was arrested.  

He was handcuffed by one of  the off icers and the cuffs caused 

ser ious in jur ies to h is wr is ts.   At  that point  in t ime, he said h is 

wr ists were torn to p ieces.  

 The pol ice then took him to the Moot Pol ice Stat ion, 

where he was quest ioned in a Board room for  about 5 hours.  

He test i f ied that  he was assaulted and tor tured, and that  

Captain Boonstra  star ted,  he was slapping him.  He was put on 10 

the f loor  and a chair  was put over  h is legs,  he was to ld to 

confess.   He kept on saying that he wanted his at torney 

present.   A plast ic bag was put over  his head and pepper spray 

was sprayed into the bag and he  was suffocat ing ,  to the extent 

that  he lost  consciousness.   The pepper spray affected his 

eyesight  and he was disor ientated.  He said,  he even wet 

h imself .   He demanded to make a phone cal l  to h is family,  

which was refused.  He also did not  get  the opport uni ty to 

phone his at torney.   He was locked up in a cel l  throughout the 

weekend.  On the Monday, he appeared in Court  and he was 20 

represented by Ms Ives.   He to ld her  that  he was assaulted 

and showed her  the in jur ies caused by the handcuffs.  

 When the pol ice took his warning statement,  he 

decl ined to make any statement.   On 3  February,  he was taken 

to L ieutenant Colonel Ramakgosi .  The off icer  phoned Captain 
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Masi le la,  who then ta lked to the accused.  The Captain 

threatened him again and to ld h im to cooperate .   He 

accompanied Lieutenant Colonel Ramakgosi ,  but  d id not  d irect 

h im anywhere.   At  the home of  the deceased, the door was 

opened by Jul ia,  the domest ic servant.   He was taken to 

several  other scenes, but  he denied that he pointed out 

anything to the off i cer,  or  that he made any statement to the 

off icer.   He also denied that he was offered legal 

representat ion by the Lieutenant Colonel,  and said that  he was 

afra id to be tubed again,  that  is why he met with the off icer.  10 

 The next  day,  Captain Masi le la took him to the 

prosecutor  to make a confession.   The prosecutor  suggested 

that  he should make use of  Legal Aid and he did.   When he 

refused to make a statement,  Captain Masi le la was very angry.  

Dur ing cross-examinat ion ,  he repeated that  he did not  point 

out  anything,  nor  d id he make any statement to the Lieutenant 

Colonel Ramakgosi . 

 Mrs Michel le Ives was also cal led as a witness.   She 

is a pract ic ing advocate.   In 2016, she was a candidate 

at torney.   The accused mandated her  to represent h im before 20 

his arrest .   She discovered that  he was arrested a day af ter  h is 

arrest ,  but  she was unable to make contact  with the accuse d, 

despite numerous cal ls to Captain Masi le la and members of 

the invest igat ing team. 

 One of the off icers,  Sergeant Bara said he knew 
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nothing about the accused.  But he promised to return to her, 

but  never d id.   She later complained to Captain Masi le la that 

the members of  the invest igat ing team gave her  the wrong -

around.  The accused to ld her  that  he was assaulted and she 

even cal led for  an ambulance. 

 Dur ing cross-examinat ion,  she said she was also 

threatened by Captain Masi le la to be locked up.  She did not  

consider  to apply for  a court  order,  however,  but  a l though she 

not iced the in jur ies on the accused ' body, and she represented 

him. 10 

 She expla ined that  at  the t ime, she could not  get  hold 

of  the accused.  She became afra id,  and even af ter  the threats 

ut tered by Captain Masi le la,  and that  she did not  consider  to 

br ing an urgent appl icat ion against  the Hawks.  Her 

representat ion of  the accused en ded when her  pr incipal  to ld 

her  that he had too much work.  

 That was the end of  the tr ia l -with in-a-t r ia l .   I  made the 

ru l ing at  the t ime, and admit ted the point ing out and statement 

made to L ieutenant Colonel Ramakgosi ,  as admissib le 

evidence. 20 

 In respect of  the issue of  the accused'  const i tut ional 

r ights,  concerning the assistance of an at torney,  I  made an 

order  and I  found that  the accused'  const i tut ional r ights were 

not v io lated. 

 The state,  in respect of  the mer its of  the case, 
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adduced the evidence main ly of  the invest igat ing off icers.   I t 

included Lieutenant Colonel Masi le la,  who expla ined what he 

found at  the scene and that  he not iced the accused walking up 

and down.  He became concerned and the accused was asked, 

what he was doing there.  L ieutenant C olonel Masi le la said 

that  he became more concerned, when the family member, 

brother  of  the deceased was unhappy about the accused 

presence.  Captain Masi le la ordered that a statement should 

be taken from the accused, and i t  happened that  – there were 

several  statements subsequent ly taken from the accused, in 10 

respect of  what he was doing there,  and what h is interests 

were at  the t ime. 

 I  need not refer  to the evidence in detai l  about what 

was found, where the deceased lay,  except to record.   That 14 

car tr idge casings of  a 9mm were found in c lose proximity,  or  in 

the garage where the deceased la id.  

 The photographs of the inside of the garage are 

mater ia l .   I t  shows that  the shots were f i red,  several  of  the 

shots apparent ly h i t  the deceased, but  several  other  shots 

struck the wal l ,  and some of  the shots even struck,  or  r icochet 20 

struck the Fortuner that  was parked inside the garage.  The 

Fortuner belonged to Ms Naidoo.   Apart  f rom the evidence that  

what was found at  the scene . 

 Evidence was adduced in respect of  cel l  phone towers 

and the use the cel l  phones of  accused and Ms Naidoo.  At  the 
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t ime when th is murder was apparent ly commit ted.   Broadly put,  

i t  was between four  and f ive in the afternoon of 

18 January 2014.  From the evidence, cel l  phone records,  i t 

appeared that  the accused was indeed in the area at  that  t ime, 

at  the area where the cr ime was commit ted,  the deceased was 

ki l led,  and the area where the vehic le of  the deceased was 

later  recovered. 

 I  must emphasise at  th is point  in t ime that ,  in respect 

of  h is presence in those areas,  the accused test i f ied and he 

also re l ied on his explanat ion of  p lea.   In which expla ined that  10 

he was actual ly,  at tending to h is own affa irs when he was in 

the area at  the t ime.  

 In respect of  the evidence of  Colonel Ramakgosi , 

concerning the point ing out and what the accused to ld h im.  

The fo l lowing is of importance.  The Colonel expla ined, that 

basical ly the accused took him to three scenes.  The f i rst 

scene was the house where the incident occurred,  the house of 

the deceased.  The second scene concerned the area, or  the 

place where the vehic le of  the deceased was recovered.  And 

the th ird scene, actual ly consists of three scenes.  I t  is  the 20 

scene there the f irearm was lef t ,  according to the accused, 

with the f i rearm where the accused tr ied to damage the 

f i rearm, where he picked i t  up the next  morning and the r iver 

where the accused al legedly d isposed of  the f irearm.  

 Apart  f rom the point ing out,  the Colonel a lso noted 
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what the accused to ld h im, that  is the so -cal led confession.   

The Colonel noted they stopped at  the house, and then the 

accused said the fo l lowing:  

"My gir l f r iend, Colonel Naidoo star ted with the plan 

to k i l l  her  husband Rein ier Lagoi.   F irst  I thought 

she was joking.   On 18  January 2016, I  was at  the 

workplace for  shoot ing at  Denel PMP, Lotus 

Gardens.  She said to me, today you have to f in ish 

him, referr ing to her  husband Reinier.   I  d id not  say  

anything.  My gir l fr iend Carol ine,  told me that we 10 

were going to ta lk in her off ice.   I  have been going 

out with her  s ince September  2015.  She used to be 

my col league.  We discussed about how to carry out  

the ki l l ing.   We discussed over  lunch in her off ice.  

She promised to fetch me from my f lat  at 16H00 on 

the same day 18 January 2016.  She came and 

fetched me, dr iv ing her For tuner grey,  with 

registrat ion 2DEVINGP.  We went to house 291, 20 t h  

Avenue, and entered the garage.  She, Naidoo, lef t  

me in the car and went inside the house and came 20 

back with Reiner,  the deceased'  f i rearm.  I  waited 

for  h im at  16:30, the gate opened and he entered 

the garage, dr iv ing his b lue Toyota Corol la and they 

stood up and went behind him.  When he turned, 

they shot h im several  t imes.  He fe l l  and I  went to 
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him and took the car  keys and reversed his Toyota 

and drove off  away with h is car.   I  le ft  wi th the gun.  

The Toyota keys had the remote of the gate.   Reiner  

fe l l  on the f loor and the new Fortuner on the way.  I  

drove out with the deceased'  car,  the Toyota and I 

took a lef t  d irect ion." 

He then went on per ta in ing to the second scene:  

"So, at  the  corner  of  1s t  Avenue and Malherbe 

Street ,  I le f t  the deceased'  car,  the blue Toyota 

there and lef t  wi th the car  keys.   I  walked into  10 

1 s t  Avenue direct ion, F lower Street , over F lowers,  

over  van Heerden Avenue, turned r ight  into 

Trouw Street .   I then contacted my cousin,  Evora,  to 

come and fetch me along Trouw Street .   Evora came 

and fetched me there,  next  to the house 17 Trouw, 

he was dr iv ing his Colt  bakkie.   My cousin took me 

stra ight  home." 

And they proceeded to the next scene, and the accused said 

the fo l lowing: 

"Af ter  that ,  I  went back to my fr iend's house and 20 

proceeded to the scene at  291, 20 t h  Avenue." 

 That was af ter  the t ime the accused pointed out where 

he said he lef t the deceased' f i rearm on 18 t h  Street .   He lef t 

the f i rearm there,  i t was a P ietro Barret te . 

"The fo l lowing day,  on the 19 t h  in  the morning I  
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came back where I  lef t  the f irearm, fetched i t .   I  was 

dr iv ing my own BMW, registrat ion so and so,  

belonging to Carol ine.   To the next  scene where I  

t r ied to break the f i rearm with a rock on 19  January 

2016.  I  said,  stop r ight  here."  

He indicated to the Colonel:  

"Next to th is park,  I  managed to knock the pisto l  

here,  unsuccess.  

And they lef t .   They proceeded to the next  scene, where the 

pointer  said,  according to the Colonel.   He threw the deceas ed'  10 

f i rearm in the r iver.  The pointer  a lso ment ioned that  he knew 

that  the r iver  was always f looding.  

 On the request of  the pointer,  said the Colonel,  the 

divers,  Captain were cal led in and Captain M asi le la was 

contacted.  The divers arr ived and they wer e directed to the 

area, but  nothing was found.  That is common cause.  

 As I  have indicated, the f i rearm was retr ieved three 

months later,  i t  was found in the possession 

Mr Al l ie  Mohammed. 

 The evidence of the point ing out and the confession 20 

made by the accused was extraneously at tacked by the 

defence. 

 Colonel Masi le la and Colonel Ramakgosi ,  the off icer 

who took the statement and at tended to the point ing out, 

where the accused of having conspired to fa lsely impl icate the 
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accused.  I t  was emphasised that  the  accused'  evidence was 

that  he did not  make any statement to the pol ice off icer,  nor 

d id they took part  in any point ing out.  

 In evaluat ing the evidence, the Court  must keep in 

mind that  the state bears the onus to prove the gui l t  of  the 

accused beyond a reasonable doubt.  There is no onus on the 

accused.  And in the event of  the Court  f inding that  the 

accused defence is reasonably possib ly t rue,  the accused must 

be acquit ted. 

 However,  on the other  hand, the state 's case is found 10 

to be tota l ly accepted, there is no room for  a f inding that  the 

accused' version may be reasonably possib ly t rue.   The law is 

c lear  in that  regard ,  i t  has been repeated in many reported 

cases of  the SCA, including the matter  S v Trainor  2003 (1) 

Cr iminal Law Reports page 35 paragra phs 8 and 9. 

 The reasons for  admit t ing the evidence of  the point ing 

out and the confession and dismissing of  the Const i tut ional 

point  regarding the accused'  r ight to assistance of  a legal 

representat ive,  are as fo l lows.  In respect of  the point ing out, 

and the confession,  I  have already indicated that  i t  was found 20 

admissib le evidence, dur ing the t r ia l -with in-a- tr ia l .   The reason 

thereof is that  the accused denied that  he made the point ing 

out and the confession,  despite the assault  and tor ture.  

 Accordingly,  I  ru led that  i t  was a submission of 

credib i l i ty and that  at  the end of  the t r ia l ,  I  wi l l  consider  



  JUDGMENT 
 

 

CC64/2016_2019/09/14-awb /... 

21 

whether  the evidence of  the pol icemen that  the accused indeed 

made the statement and pointed out cer ta in p lace, should be 

accepted. 

 Turning to the quest ion of  the credib i l i ty of  the 

pol icemen.  I t  is  of  importance to take,  or  keep in mind, that  at 

the t ime that  the pol icemen test i f ied per ta in ing to the issue of 

the tor ture,  and the assault .   Their  evidence involved l i t t le  less 

than a bold denial  of  the assault  and tor ture.  

 The accused version that  he was assaulted and 

tor tured and threatened by the pol ice ,  to incr iminate himself , 10 

has to be careful ly considered.  The issue of assault and 

tor ture,  in my view, fe l l  a long the way, when the accused made 

the warn ing statement.  

 His evidence was that  he was tor tured and that he did 

not  f reely and wi l l ingly par took in whatever happened 

thereafter,  in respect of  the statements and/or  point ing out.  

But what is of  importance, is that ,  al though the accused was 

scared, according to h is own evidence, as a result  of the 

assault  and torture,  when he was requested, or  confronted with 

the warning statement,  he,  without the assistance of any legal 20 

representat ive, was suff ic ient ly bold and compose to g iv ing the 

presence of  h is tormentors,  wi l l  be def ined, decl ined to answer 

any incr iminat ing quest ion.   This conduct of  the accused was 

tota l ly inconsistent  with that  of  a person who was real ly 

assaulted,  threatened and tor tured, to be tortured again, i f  he 
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should not  cooperate.  

 The accused explanat ion that  he was not afra id 

anymore, at  the t ime he made t he statement a few days af ter 

he was tor tured, was in my view a poor at tempt to just i fy h is 

conduct. 

 The accused also test i f ied about in jur ies sustained 

dur ing the assault ,  but  i t turned out that he did not  have 

in jur ies.   And the only in jur ies he actual ly had, were caused by 

the t ight  handcuffs when he was arrested.   I ronical ly three 

days later  then there was no sign of any in jury on his body.  As 10 

depicted on the photographs by Lieutenant Colonel Ramakgosi  

dur ing the point ing out.  

 The evidence of Ms Ives, concerning the in jur ies,  a lso 

di ffered mater ia l ly f rom that  of  the accused.  Another  aspect 

that  has to be kept in mind is that  the accused was clear ly not 

t ruthfu l  about what happened per ta ining the al leged result ,  or 

the result  thereof.   I t  was put at  the t ime of  the t r ia l -with in-a-

t r ia l  that  the accused actual ly soi led himself  as the result  of 

whatever the pol iceman did to h im.   In h is evidence, he 

test i f ied that he wet h imself ,  insofar  it  d i ffers.  20 

 In respect of  the possib le v io lat ion of  the accused 

const i tut ional r ights concerning the representat ion by a legal 

representat ive,  ra ised by the defence.  I  have already 

indicated that  I ru led that the issue should be dealt wi th in a 

t r ia l -with in-a- t r ia l .   And that  I  d ismissed the version of  the 
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accused that  he was not about to be represented by a legal 

representat ive. 

 I  considered the fo l lowing issues.  Al though i t  was 

conceded by the state that  a legal rep resentat ive 

Ms Michel le  Ives had been inquir ing members of  the 

invest igat ing team about the accused af ter  h is arrest ,  and that 

inquir ies were not successful .   I t  is  of  importance to consider 

what happened thereafter.  

 At  the t ime the accused was in custody and his 

whereabouts,  were not known to Ms Ives,  but  they were wel l  10 

known by the invest igat ing team.  I t seems that there is much 

to say for  the content ion of  the defence that  she was given the 

run around.  She was not a l lowed to make contact  with the 

accused. 

 What must be taken in to account is rather  to say,  the 

accused was a pol iceman and wel l  aware of  h is const i tut ional 

r ights.   The fact  that  he did not  have an at torney present at  the 

t ime he made the warning statement af ter  h is arrest ,  and I  

have already referred to that  issue, d id not  prejudice him, and 

in v iew thereof,  that  he decl ined to answer any incr iminat ing 20 

quest ions. 

 The evidence of  L ieutenant Colonel Masi le la,  is a lso 

of  importance.  L ieutenant Colonel test i f ied that  he was 

informed by the accused that  he did not  want the assistance of 

Ms Ives anymore, because she favoured Ms Naidoo.   Now th is 
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is taken and considered in context and taken to account the 

accused conduct, by cooperat ing later  with the pol ice.  Af ter 

having,  according to Colonel Ramakgosi  being warned of  h is 

r ights,  or  being informed of  h is r ights,  i t  seems that  there is 

corroborat ion for  Colonel Masi le la 's evidence in that  regard.  

 Ms Ives,  despite her  problems to get  hold of  the 

accused and who was unable to advance any reason why she 

did not  lodge an urgent appl icat ion to compel those, to devout 

the accused whereabouts.   She is a lawyer,  she said she was a 

candidate attorney,  but  she had a pr incipal .   But instead of  10 

lodging an appl icat ion,  her  f i rm of  at torneys terminated their 

mandate and withdrew from represent ing the accused.  Under 

the pretext  that  their  f i rm had too much work.   I t  sounds to me 

very improbable.  

 But despite knowing the const i tut ional r ights,  the 

accused did not  inform Lieutenant Colonel Ramakgosi  that  he 

wanted his lawyer present.   I  ha ve no reason to doubt Colonel 

Ramakgosi 's evidence in that  regard.   I t  must be taken into 

account that  the accused said he said,  he did not  say anything 

to the Colonel,  nei ther  d id he point  that  there is anything.  20 

 In my view, the accused was clear ly untru thfu l  and no 

evident ia l  value can be at tached to his exculpatory versions in 

that  regard. 

 The fact  that the accused on 3 March accepted 

assistance of  a Legal Aid at torney,  must be considered against 
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the background that  h is f r iend and col league, Al l ie  Mohammed, 

was at  the t ime in possession of the murder weapon.  

 I  wi l l  return to the issue ra ised by Mr  Muthray about 

the apparent fa lse statement the accused made to Colonel 

Ramakgosi  about the whereabouts of  the f i rearm.  In 

evaluat ing the point ing out eviden ce and the confession made 

to Colonel Ramakgosi 's evidence, and i f  by Mr  Muthray to f ind 

that  the fact  that  certa in par ts of the contents of  the statement 

are inconsistent with the proved facts,  that the accused did not 

make the confession.   And in th is re gard Mr Muthray 10 

emphasised that the version about the f i rearm, and i ts 

whereabouts where i t  was lef t ,  that i t  was eventual ly thrown 

into the r iver, is tota l ly inconsistent  with the fact that  the 

weapon was found in possession of  Mr Al l ie  Mohammed three 

months later.   And that , that that version could not  have come 

from the accused. 

 According to the pol ice evidence, at  that  stage the 

accused cooperated.  Why would he then te l l  a l ie  about the 

f i rearm?  One must take into account that  the whole conspiracy 

and the ki l l ing of  the deceased, was agreed upon by people 20 

with devious minds.   This was not an amateur operat ion.   The 

people who were involved, c lear ly were au fa i t  of  facts and 

issues of invest igat ion.   Ms Naidoo, was a colonel in the 

pol ice.   The accused was also a pol iceman.  

 I t  was suggested by Mr  Muthray that ,  the state has 
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not excluded that Al l ie  Mohammed, or  even Ms  Naidoo, could 

have been the murderer.   It  was fur ther  suggested that  Captain 

Masi le la and Lieutenant Colonel Ramakgosi  conspired to 

fa lsely impl icate the accused .  Pretending that  he voluntar i ly 

pointed out cer ta in p laces, that  he made a confession.  

 I f  the evidence noted by,  or  whatever  the accused 

said is noted by Colonel Ramakgosi,  i t  appears that  there i t 

contained certa in detai l  that  was clear ly that  could not  have 

been known by the pol ice at  the t ime.  For instance, that  the 

f i rearm of  the deceased was at  home, and that  the f i rearm was 10 

suppl ied by Ms Naidoo to the accused.  One need not refer  to 

fur ther  detai l .  

 I  am sat isf ied in the circumstances that the 

suggest ion that  there was a conspiracy between Captain 

Masi le la and Lieutenant Colonel Ramakgosi ,  is  tota l ly unfound.   

There was no suggest ion at a l l  that  the two pol icemen 

concocted the story against  the accused, as being impl icated.  

The improbabi l i ty in that  regard is tota l ly g lar ing.  

 The evidence of  Ms Naidoo, has to be considered.  

Ms Naidoo was not cal led by the state as a witness.   I  made 20 

the remark later  that  i t  was quite obvious,  in my view, why the 

state d id not  cal l  the wi tness.   The witness was however, 

subpoenaed by the defence to come and test i fy.   I  gained the 

impression that  she was rather  re luctant  to be of  any 

assistance. 
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 Her evidence is that  she, on the day in quest ion 

18 January 2016.  At the t ime when the inciden t apparent ly 

occurred,  that  is the ki l l ing of  her  husband, she was inside the 

house, at tending to her  personal appearance, apparent ly.   She 

denied that  she heard any shots f i red at  the t ime.  And we 

know, i t  is  an object ive fact that 14 shots were f ired in  the 

garage, which she did not  anything.  

 Now what is remarkable in that  regard is that ,  some of  

the neighbours even heard the shots.   I am convinced that 

Ms Naidoo l ied about her  involvement and the fact  that  she did 10 

not hear any shots being f i red.  

 What is of  importance fur ther  that ,  i t  is  c lear 

object ively speaking that  i t  must have been, Ms Naidoo was to 

suppl ied the f i rearm to the murderer.   I t  was proved by the 

state that  the f irearm that  the deceased did not  take his 

f i rearm to work that day.  And Ms  Naidoo admit ted that 

whenever the deceased did not take his f i rearm to work, i t  was 

lef t  in  the safe.   She had the key to the safe,  and he had a key 

to the safe. 

 The quest ion of  inferent ia l  reasoning f ind that 20 

Ms Naidoo indeed suppl ied the f i rearm to the  murderer.   And 

th is is a lso consistent  with the accused version to the 

pol iceman.  The f i rearm was suppl ied by Ms  Naidoo.  And as I 

have already remarked, that  is something that  was only known 

by the murderer  and Ms Naidoo.  There was no way the pol ice 
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could have been aware of  that  fact  at  the t ime the statement 

was made. 

 So i t  ru les out  fur ther,  that  there could have been any 

conspiracy between Captain Masi le la  and Colonel Ramakgosi 

to fa lsely impl icate the accused.  

 The last  issue that  has to be address ed is the plea 

explanat ion of  the accused, to which I  have already referred.  

He expla ined in the plea explanat ion that  he was actual ly 

minding his own business on that  day by having been in the 

area where the cr ime was commit ted ,  where the vehic le was 10 

lef t .  

 The state,  in v iew of  what the accused said,  bore the 

onus to prove that  the accused version,  in that  regard should 

be re jected.   The state had to rebut that  version.  

 Now consider ing the issue of the cell  phones and the 

area from where the accused made the phone cal ls, and 

whether  that  can be considered as reasonably possib ly t rue on 

the accused version that  he was minding his own business and 

he had nothing to do with the cr ime.  Must be considered in 

context .   In other words,  I  must take into account  a l l  the 20 

evidence.  That evidence includes the statement made by the 

accused to the colonel.  

 I  am sat isf ied that ,  and I  have already referred to i t  

that  the evidence of  Colonel Ramakgosi  should be f inely 

accepted, as having a credent ia l  value that  the accused indeed 
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made that  statement voluntary and freely.  

 I f  the accused version,  per ta in ing to the use of  h is 

cel l  phone in the re levant areas, is to be considered in 

isolat ion,  then there could have been an argument that  i t  is 

possib le,  that he was minding his own business.  

 But as I  have already remarked, i t must considered in 

context ,  af ter  having considered the tota l i ty of  the evidence, 

and that  is what I  have done.  I have arr ived at  the conclusion 

that  the state has proved i ts case beyond a reasonable d oubt 

and that  the version of  the accused should therefore be 10 

re jected,  not  only as not  reasonably true,  but as tota l ly fa lse.  

 Please r ise Mr Rampersad.  You are convicted as 

charged, on count 1, murder.  On count 2, robbery with 

aggravat ing circumstances.   Count 3,  unlawful  possession of 

the f i rearm, and count 4,  unlawful  possession of  ammunit ion.  
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