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Then el pneumooL of unknown th.a was fim det tee! in uhan, · hina in lat 

2019 -and oow \.VD - the o i i 19 Corona::vfrus. a highly comnnmicuble and 

i.nfec ious diseas~ Wt1S declruied to be .a publi health emergen • • f fillj ma · ona1 

oo:ncem b th otld 1 eallh Orgamsati ifl on th 3 Jamiazy _020. 

[2] Th viru predictabty and uh relenrle- t . maUy made its , . ' m outh • ..\fric _. fi.th 

all i -a -_ endtm o , ~s I rge1 or th publi h alth of th naUnn. Those initial 

public health CQ.nce:ms sin expand , to cover we e - nomic in,;pac . • · the ims 

ell as the question u the ad.e wne goveinmlental and so • cal . .ft! pons· to Ibis 

pao,clemi onnous pn,pru:tions. 

[J] On the l~ Maroo..2020tb _ ~ o . Republic -f outb Africa mmouo d a state 

of narl.nnaJ disas 

19 and on the 

and _ a noti - o vurio • meas'1re to ombat th spread of , i ·. 

March .02.0 annom1ted anationwi l ckdou.m. Thi sin order to 

revenr the pread of the virus and the measure -~ in lnd d , -\rat: bi ·ti · a 

rosed their doors 

and the wtima ecooomi impact o th ims. WJ still to· be u1 · qmmti:lled has 

been d :vastatia . 
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[4] The Minister of Co-Operative Governance Wld Traditional Affairs lonnally and 1n 

terms ofSection27 of the Disaster Management Acr No 57 of2002 ("the Act'') declared 

a national state of disaster and also made regulations ("the regulations") in renns of the 

Act regarding the steps necessary to prevent an escalation_of the disaster or1:o alle,~te, 
. 

contain anc! mi oimis.e the effects ofthe disaster 

[ 5) Given the enormous disparities that exist ln South Africa and that has characterised il 

as one of the .most unequal societies in the world. the effect of the vims. while far 

reaching, has been di.fferently-felnmd eirperienced, even though the foar and the anxiety 

thai me has accompanied the arrival of the virus has impacted on all of society. 

T_be governmental response 

[6] The government from the outset recognised 1:he need to i,m in place .economic relief 

packages and the provisions of Section 27(2) provided the legal basis for that to be 

rolled out. lr·providesas follows:-

nlf a national stale of disaster has been dec/ar:ed in rerms of subsection ( 1 1. 

The Minister may.subject to subsectinn (J). and after com•ultfni 1/,e 

respunsible Cabinel member . make regululions or isSUJ! directions or 

aulhorise /he is.)•ue of direcrions concerning -

(a) the release of WT)' 01,ailable resources of the na1ional go1•1J.mmen1. 

including 

.srares. eguipme11t. vehicles (mdfaciliries; 

(b) the release of personnel of a narional organ of s/alefor the rend~rlng of 

emergency services; 

(c) the tmplementation of all or any of the provi:;inlJ.'> of a natio11al disaster 

m011agem1ml plan that are OflPliCable in the circumstances:" 
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[7] Section 27(3) in1um provides that the pQWC!'S referred to In subsection (2) may only be 

exercised to I.he extent that this.is necessary for the purpose of -

(a) Assisting hnd protecting the public; 

(b) Providing rdief to the public; 

(c) Protectingproperry; 

(d) Pre\•e11ti11g or combating disruption. 

[8J The regulations to which reference is mnde in Section 27 (2) were published in the 

GovemmentGazeue on I.he 18 Marth 2020 aml in Section I 0(8).thefollowing authority 

is• granted to the respective ministers in cabineL 

"Any Minister may fss11e aniI vary direction, as required, within his or her 

mandare,, 10 address.11revenr and combat the ~pread of COYID-19,from time 

to time, as may be required, including-

q) diss(!111inutmg information required far dealing with national state of 

disaster: 

b) implementing ~ergency procurement procedures: 

<;) Talcing aey other sreps tlrarmay be necessary to prevent 011 escalation of the 

nation state c,f disaster, or ro alTeviote, contain and minimise the ejfects of 

lhe· national state of disaster: or 

d) Taking ,fteps to faci/iJG/1! international assistance. " 

(9) Aeting in terms of this authority lhe Minister of Small Business Development: and the 

Minister of Tourism. announc~ lhe establishment of various small business funtls 

including the Debt Relief Finance Scheme, the Business Growth/ Resilience facility, 

the SMME Payroll ~sistance, tbe·Spaza Support Scheme and the Tourism Relief Fm1d 

for SMME's ("the Tourism Fund"). 

[IO] While the initial -relief sought by Solidarity related to all the small business·funds.. such 

relief is only pursued now in relation 10 the Tourism Fund. 

[11) The Tourism Flllld is .intended to provide once-off capped grant assistance to Small 

Micro and Medium Sized Enter.prises (SMME's). ln a statement released by the Minister 

of Tourism ("the M"tnister''), d~tails are provided ,\!ilh..regard to the fund ·and they 

include that the fund will provide a maidmum grant ofR50 000.00 per entity and that it 
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will be guided by tile Tourism Broad.Based Black Economic Empowermem (B-BBIIB) 

CodesofGoodP111ctieeand lhatthe fund will.be administered in linewith lhe objectives 

of economic transfonnaiioa and the vision to ensure sustainable and inclusive tourism 

development. 

[12] Reference is also made co a scoring criteria and that preference -will be given to 

enterprises with.lie highest score in terms of lhe scoring criteria__ The scoring criteria 

provides for a scoring of a maximum of I 00 point, 

[ l3] The criteria relare firstly to formal and n:gulstory man em such as Company regi ~n:ation 

Tax registr.ation, UIF conmlmtions and the tilce and 25 points is allocated for these 

criteria. 

[14] A second category relates to w.hal is descm'bed as "Functionality" and covers areas _sncb 

as Business. profile, profiles of team members. Annual .financial statements. Bank 

s:tatementS, Proof of the effects of C-0vid 19 on the business and reference letters by an 

applicanL A total of55 pointsis allocated forthese categories. 

[LS] Finally a total ·of20 points is allocated for B-BBEEE starus and provides for 4 levels 

nioging from 20 points for level one to 12 points for level 4. A wholly black owned 

business will be allocated 20 poilil$ while a wholly white owned business will be 

allocated Ii minimum of l2 pollUS but could achieve up to level 2 statuS depending on 

other initiatives the busine!ll! may bavinaken: to advance transformation. In summary on 

!his aspecl I.he differe.ntial between a wholly white owned versus a wholly black owned 

btl!,iness in terms of puinlE on the scoring criteria could be anytliing from 8 points at the 

maximum to 2 points at~ minimum. 

I l 6J It is against this cr.iteri11 located with regard to the race of those who apply for relief 

from lhe Fund -that ibe Applicanis take issue with. 

The relief sought 

(17) Both.Applicants seek, on the basis of w:geocy. orders reviewing. andserting the decision 

of !he Minister le make applic.ations for emergency !ISSl$tllllCe in. the tourism sector 

snbjec;t to empowerment criteria ;md /or.race based criteria. The reliefsough1 is opposed 

by the Minister. Given that the relief sought as well as the fsctnal and the legal issut:11 
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in both applications are substantially che same, the matters were argued together and 

thlsjudgment is a judgment in respect ofhothmaners. 

The issues in dispute for determination 

a) Whether the decision of the Minister to estabfisb. the fund and prescribe the qualifying 

crileria for applicants. constitutes administrative action and therefore subject to review 

1n terms the: Promotion of Administrative Justice Act _No 3 of 2000 l • P AJA') , or 

constitutes executive policy making which would render it only subject to legality 

review. 

[18) The dividing line between what would constitute administrative action end executive 

policy making can in many insmntes be a fine one .llnd thei:ejs.no linnu3 te,,--r .for ,-..•hat 

would constiUtte administrative action. The Constituriona] Court in the matter of 

.P~rmanenl Secretary. Depar,,rent of Educatio11 and Welfqre, Eastern Cape v .Ed-u­

College (PE) (Seciiun 11) Jnc 2001 (2) SA l (CC) explained the difference between 

policy foonulation in !he broad (political sense) and in the ll.8lrower (administrative) 

sense as follows:-

"Policy may be fonnulated by E.wcutfre outside of a /egislarivl! framl!work. 

For example, the. Executn.'t! may determine a pQlit:y cm Tcwd und rail 

rrtmSpQrtali()n or on wriory education. 11te fo_rmulatiun of such policy 

in110/l'es a political dectvion anil will generally not co11st itute. admi11isfrallve 

action. Ho•fevtr. policy may also be formulote4 in a no"ow .tense where. a 

member of the Executive is implementing l.egislation. The formulation of 

policy in the exercise of such p<>we;.r may oftEY1 CiJn.rtituce adnrinistrahve 

(l 9J Mso in },finis1er ofHbme._.Ajfoirs v Scalabrlnl Centre 2Ql3 (6) SA !/21 (SCA) Supreme 

Coun of A_p_peal recognised that decisions heavily influenced by policy gcncrally 

belong in the domain of the executive and that ·a more a decision is driven by 

considerations of executive policy the funber h moves away .from being reviewable 

llnder PAJA. 
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[20) fnthatmattertheCourtwasdealingwithadeci.sion bytheDepartmenLofHomeAffairs 

to close a reception office for refugees and concluded tbnt th.e decision wus 

"quintessentially one of _policy" informed by a range of considerations including 

"budgetary constraints , polices of the department, the broad _political fuunework within 

whichlt-must li.uictionand the like". 

[2I] Rec-0gnising_ tliat the decision..is a fine one indeed my conclusion is-that the decisionto 

establish the Tourism relief Fund constitutes executive policy making and .not 

administrative aation. The decision-was takm by the Minister in teems of the powea; 

:she enjoys by virtue of the Regulations promulgated under the Act. it was taken in 

support of and as pan of broader government policy both in relalion to p.roviding 

support for those impactel:I upon by Covid 19 as well as the govemmem·s o,·erall 

cmpowermem objectives. In addition.it involved the consideration of slrategies of bow 

LO expand limited resources as against 'a larger need which inv.olved compromises ·on 

budgetary considerations and the like. 

[22] Ofe-0ucse decisionsthatwill ultimately be taken in respect of individual applications 

made 10 the fund.may well coost:iune administrative action. the decision to set up the 

fund and to provide the ·criteria for qualification constitutes executive policy making. 

and is not subject to PAlAreview but Lo legality review. 

The c:ue advanced in support of Legality .Review 

[23) The c.ase forlhe Applicants is that the relief they seek is competent as tbe MiniSterwas:-

a) Not empowered by ihe _provisions of the Act to have any regard to empowennenr and 

w-as therefore not entitled to introduce race base<l criteria as pan of the qualifying 

criteria. 

[241 On thisissuethe'Provisions of the Act ( Section 27(2) and (3) to which reference has­

been cnru!e p rovide that the _powers referred to in 27(2) may only be e~ercised LO the. 

extent neces~ry for limited purposes and they include " dealing with the destructive· 

and otl:ter effects of I.he disaster". Relying on: this the Applicants contend lhat no 

provision.is maoe for empowerment ortransfoa:na:tion and lherefore the Minister cannot 
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rely on the Act as the source of lier power to introduce any erupo,veanent of 

rransfarmative criteria for lhe fund. 

pS] This argument would seek to interpret tlie Act outside of context and ascribe to ·it a 

narrow and rechnicaJ interpretation divorced from the context within which it must 

happen. At the outset while there-is no exnress provis.iorrin Seetion27(2) and (3) th;u 

-speaks to empowenneni, th~ tourism sector within which the fun:d operates recognises 

inJts Code of Good Practise the need for B-BEEE to advance sector initiative;; for the 

empowenn~ ofBlackl'eople , and in doing so.make the sector more.accessible and 

more beneficial to all South Africans". 

[26) Thus while the Act may say nothfng about empowerment., there can be little dispute 

lhar the need for empowerment and transformation is one expressly recognised by the 

Tourism Sector and that ir in 1nm. 1,1,'l!S the crigger for the development of the Code of 

Good_F-mctise- for the Sector. 

(27] Al the level of principle it could batdly be contended tlmt the Minister acted outside of 

her powers in terms of the Act and ifs.he was constra.ine.d to exercise her power to deal 

with the destructive and other effect$ of the disaster, then indeed the imperatives of 

empo"\\-erment are inextricably .linked to the effects of the disaster. Tt is a maner oflogic 

and common sense th.at if the G.isaster bas the effect .of, .but fur financial assistance, 

leading to the closure of black busin~sit would undermine and Sl!I bac!ctz:ansformation. 

To ihat end it can hardly be impermissible to have bad regard. ID trans.fonruttion 

objectives and im_peratives in developing the qualifying criteria and it cannot be saiil 

to fall outside the Minister$ po1.vers. 

[28) In addition and significantly this ae-corils with the :general lnm$fonnativc trajectory of 

tlie Constitution in which the jldnciple of equality _finds centre place. This was 

eloq_uently nnd poignantly descnned by the Constitutional Coun in the following 

extract from the matter of Minister of Justice and Others v SA. Restructuring and 

Insolvency Practitioners Association and Others.2016 (4) ,SA 349 as follows:-

''Throughow the many, many years of the struggle for freedom, the greatest 

dream of ,,mah Africa's oppressed majority was artai1m11mt of equaliry. By 

1h011 mean remedial, restilutlonary ur substanlive equality, no/ Ju$/ ft1rma/ 

equality. Pronouncing itself on the ctmtent a/this equality, rhisr:ourl held: 
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'Persuns belonging to certain categories have suffered cDnsiderab/e Ul!fair 

discrimination 111 the past. It is insuiftcient for tlze Com1irutio11 merely to 

ensure, through iJs Bill ofRights, rha1 statutory provisions which have caused 

such unfair discriminationfrequenrly has ongoing negative cqnsequences, tire 

continuation of which is nnt halted immediately when the initial causes 

thereof ure eliminated, and unless remedied, may continue for a s11T)11t(!1lliul 

time and even i11definltely. Like justice equality delayed is equaJ;ry denied'. 

'Corrtrasting this wiihfom,al eq11alily, Currie and De Waal ,my': 

'Formal equality :,imply rl!<luires that all p!'T'sons are equal bemws of rfghir. 

On this v{ew, inequality is an aberration that can be eliminated by extending 

the same rfgJus and entitlement o all in accordance with the .wm1e "neuJral" 

nomi or standard of measuremenL Formal equality chJes not take _ac/ual 

social and economic conditions of groups and individuals in order to 

determine. whether the OmstitUJion 'scommitment to equalify is being upheld'. 

Has the dream for substantive eq11a1i,y bee.n llttamed, or does its (1ftainment 

continue to be deferred? Jn the lives of naho11s the 14 years oJSouih African 

freedom is a very short rime. fr does not require rocket ~'t:ie.111.:e tCJTealise that 

ar the dawn of our constitulional democrqcy virtually all meani11gful fields of 

human activity would be dominated 1,y white pwple. That was because white 

people was disprop<Jrlianately berrer qualified TJwt, as a result of black 

poople being blaranlly and U1U1.Shamedly denied equal opportu11/1ies. Ewm 

where miraculmLrly black people would have worked themselves up and 

aJtained equal ([IID/ificatlons, white people would sJi/1 be preferred for 

selection to any meaningful area of lmman ~ndeavour rhrou.gh naked racial 

ani:I r.iJCfsJ preference. Therefor the reason white peaple were • and conti11Ue 

10 be-disproportionately be}lerqtJalifl~d and more experienced ls afw1ction 

of the ~11bj11garion of black people and 1heir exclusion from acce,~.m1g eqttal 

opportuniTtes through cenJw-ies of colonialfsm and apartheid. ff 

(29] I need say no more on the principle of the inclusion of empowerment and 

transformation criteria as paitofthe qualifying criteria for the Tourism relief.Fund. On 

this aspecl I c:anclude there 'is no merit in the submission tlmt the Act read in context 

prohlbirs the Minisrer from having regaro to the Code of Good practise as she did. 
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b) Section 10 of the BB BEE Act obliges the Minister to applyibe Code of Good Practise 

(30) Toe Ministerrelies on Sectian..10 of the B BBEE Act which states that "el'ery organ of 

sate ..• must apply relevanr code of good pr(JCtise i.tsuea 111 ternLf of this Act .. in 

determining criteria for the awarding ()j incentives, grants and invesm,em sehemes in 

support of broad baxed black ecanomic empowerment''. 

[311 She argues that she was accordingly bound by the Act to apply the Code of Good 

Practise as what the Fund .. would pay out would constitute a grant in support ofbroad 

based black economic 

[.!2] In response and while denying that Section lO of the BB EEE Act so obliges the 

Minister, the Applicants argue that if the Minister invokes Section IO as she has 

purported to do then it is incumbent upo.n her to show thaL the grant wil I ~ used in 

suppon of broad based black economic empowerment and in this regard citing the 

definition of broad based empowerment as:-

''Broad-based black economic empowerment is defined as: 

The viable .economic t!111powerment of all black people, in particular woman, 

work£rs, _vourh, people wirh disabiliries and people (i'1ing in mrul areas. 

rlucmgh diverse b111 lmegraterl S()cio-economic strmegies that include, bur 

11nt limited to-

a) increasing the mm,ber of black people that manage, awn and control 

.e111erprises and productive assets; 

b) facilitatingownersF,ip and managument ofenterprises and producrive assets 

by wmmunities, workers co-aperalive a11d other co/let:tiw enterprises; 

c) human resource-and skills developmem; 

d) achieving equitable. representation in all occupatiunaf ca/egari~ and /el'el 

in the workforce; 

e) pref erenJial pr<Jcurement from emerprises that are, owned or managed by 

blackpeo_ple; and 

j) im,estment in enrerprise5· that are uwned or managed by black people''. 

(33] They argue that the Tourism relief fund c;annot be understood as an empowerment fund 

because they say funding in a time of crisis when all tourism businesses are forced to 
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close cannot serve the purpose of any socio-economic $b'ategies rec.ognised in the 

BBEEE Ac~ definition. 

[341 This argument proceeds from the premise that: suppon for those affected. by Covid L9 

and empowerment initiatives stand uutm:k contrast with each other and thaI an election 

must be made. 11 suggests lhat by incorporating empowerment outcomes, the Fund will 

oo.t serve on its principal objecJ; namely to provide sllj)pOrt for those affected by Covid 

19 and conversely-that if the Fund remains loyal to its main purpose to su11pon vi,ctims 

of Co>'id 19 , then there is simply no room for tbe incorporation of empowerment 

outcomes as they would n1aterially- urukrmine the pursuit of the Funds principal 

objective-support for those afl~ted by Covid 19. 

(35] I am not so convinced that the choices are as stark and as clear cat res the Applicants 

would makeit be. The"SUggestion 1hat the Fund cannot in the mainsuppon those affected 

by C<>vid 19 w.hile at the same time pursuing empowerment is at the level of principle 

not inconsistent and at the level of pl1!ilticality pei:fectly possible. 

[36] At the level of principle and given the deep fault lines including those of poverty; ~ 

and exclusion. that conthroe to exist. in ow society, the onset of the Covidl.9 crisi.s haS 

on the one hand united South A means in dealing with and anemQting to overcome the 

impact ohhe viros. On the other hand lt .has also sharply highlighted !he fuult Jines in 

our society where it is so evident that more often than not the poor and the disadvantaged 

face the major brunt of lhe crisis. The respo05C to the crisis ml!Sl therefore re.cognise 

this uneven playing filed and therefore cahorating such a response to deal with the 

impact of the crisis as wel I aslhe effect ofhistorical disadvaniage is not only permissible 

at the level of principle bur warranted and.neeessru:y_ 

[3 7J The po.int is simply that a race neutral response can have lhe effect af deepening the 

fuult lines on.our society. ln1.hls regard it is wonh observing thar the other small business 

relief funds while:not adopting race es part of their scoriug criteria, provide that priority 

will be given to women, youth·and peopl.: with disabilities. This is simply an example, 

and a good one at that, that in a time of crisis when people are their most vulnerable 

context matters, pechap~ even more so than in a time af 11onnality and the policy 

response must factor that in to its dynamics. lt is also trotewoiihy that none of the 

Applicants take issue with the categories of priority provided for in the other small 

business relief furuk It m~-t beg the question. 1f it is• acceptabl1;1 to favour entities on 
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the basis _of gender. -youth aod disability then why .not on the basis of race , given the 

multi-dimensional narure of past discrimination and disadvantage, . 

(38] A-t the level of practicality it is necessary to examine the scoring critriia 10 determine 

whether it deals -with race in the rigid and inflexible manner as suggested by the 

A-pplioan1s and nlso the sugge:..<nion thar the criteria of race has the effecl of creating an 

immutable advantage for Black applicants over White applicanrn. 

l39] Tue-allocHtionoIB-BBEEE poinL~ as indicated wouldr:ange betv,,een 12 and 20 and for 

Whiteapplicants1heyare assured of a minimum of 12 points and a possible maximum 

of 18 points. This provides the necessary flexibility in dealing with race and makes 

provision ·in the allocation of points for factors such as efforts tO achieve transfoamu:ion 

goals Qfthe code which ex1sts outside ofthemce of the applicant. There Js thus no fixed 

approach_ in dealing with race as-suggested by the Applicants. 

[40) WhenregardJs nad to the scoringsheet'SS a whole then it is evident thatB-BEEE.level 

sraros accounts for 20 points and the potential difference between wholly owned Black 

versus wholly owned White business applicants would nlll_ge from 8 points to 2 points . 

[41] Given the other crhecia 1hat represents 80 points it can hardly .be suggested that the 

consideration of race creates an insurmountable advantage for black businesses over 

white businesses, On the contrary lhe point difference of between 2 end ·s points is 

Cl!!Jable of being bridged by the scoring inolher categories and it is possible that a white 

awlicantmay score more points tlian a black appli~ 

[42) Again the criteria is flexible and does not perpetuate an unfuir advnntage for some 

candidates over others based on mce. 1n =r the crireria does 0:01 have the effect 

of ei.oluding white applicants nor does it seal in an advantage for black candidates but 

rather nas the efrect of providing those candidates with a head start which other 

candidates can overcome within the general scoring system which.is both diverse and 

flexible. 

r43_] The criteria that is as.sociated with race represents in total betwe.e:n 2% and 8% ofth.e 

total s<,eriug.criteria and given.1ts Jlexibility ilis reasonable to ooncludetlun the scoring 

system.in the main ls about ensuring tnat those impacted upon by Covid 19 are provided 

assistance and slll!Jl(lrt while a small portion thereof is apponione.d to matters of 

cmp<>wt!nnent and transformation. !fa balance is sou~ to be struck then the balunce is 
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overwhelmingly in favour of all candidates as opposed to those who are black. There 

.can be nothing shameful or objectionable abouLthis. 

l44) In Sonbramoney 1•Minisrer of Healrh, KwaZulu Natal 1998 (1) SA 765 a1 para29 the 

O:~nstitutiona1 Court deah wi:tn the ·approach to be taken in a legaliiy review and in 

particular in dealing with rationality. lt said :-

"Th~ provincial administranan which is responsible for health servic~ in 

KwaZulu-Natal has 10 make decisions about lhefim(iing that should he made 

available for health care and how such funding should be spent. These 

choices involves dfjficu/r decisions lo be taken ar the political level in fixing 

the health /111dget, and at lhefunctiona/ level in deciding upon the priorities 

to be met...A court will be slow 10 imervene with rational decisions taken in 

goad faith by the pulilical organs and medical t1111horities whose 

r~ponsibility it is ro deal with such maaers". 

[45] The question as 1ri whetlienhere isa ralionalconnection between1he objectives oflhe 

.funds eligibiliiy criteria and the objectives oI the govemmenLih dealing with both the 

effeots of Covid 19 and the imperatives of empowi:-rment must be answered in the 

a:ffimiative . ln addition these objectives are advanced in n balanced fashion and the 

treatment o_f race is done in o. narrowly tailored. and constitutionally and legally 

cnmpliant fnshion.asl.have described. 

[ 46] 1n my view the applicllil!S .bas not snceeedec!Jn advancing any review grounds and the 

applications fall therefore 10 be dismissed. 

Costs 

( 47} While the Respondents have been successful., .the matter of costS nlways remains in the 

discretion of 1he Court and [ am of the view thl!t the. principle in BfowaJch Trust v 

Registrar. geJ1eric Re$Ollrces 2009 (6) SA 232 (cc) explained in Demo,·ratic Alliance 

v President af S0t11h Africa and Oiher 2014 (4) SA 4()2 (WCC) as follows .finds 

application here :-

"as a general ride in the C(JnSiiJJJfional litigation tJn unsuccessful blfgant in 

proceeding again.vi the State should not be ordered to pay costs. Ihe. general 

r11/e is concerned no/ with the characterisation oft/re partfe.r. b:ut the narure 
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. th iss ies. E,quul prarechofl under th I.at, require that r,:u ts m urds 

.shm,ld m,l depend 01i , ht!theF ihe lilignnl I. nan dall • :ell enda w!d o,, 

indi 1 t, ur r,eliant on .. -,emal v1ding, 1'he criti:ca1 qu slion i n hethtr th .. 

litigalion &. be(fl1 md •rtaken t<J u. rt cansfiNJtional ri hts. wh her 11 · 

r;nnslilllfion·al ,i5 ·u . · are gen lim! and ubstanthie and whether th . re hos 

beeti inTpropri 11 in rh, :mmer in hich th lir{gation has be. . ~· 1,n Ii rta (!'If' 

[n the msnlt l mak · th foll . \Ying m r in. both ·applicatiorn;:,-

Order 

The appUcaticm 1:s. dismissed 

_ a Qroi: · made as 
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