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( I n l e x s o  I nn o v a t i v e  L e g a l  S e r v i c e s )  rm  

IN THE HIGH COURT OF SOUTH AFRICA 

GAUTENG DIVISION, PRETORIA 

CASE NO:  39469/19 & 

CASE NO:  74907/2018   

DATE:  27/02/2020 

 

 

 

 10 

In the matter between 

TECHNOFIN (PTY) LTD t/a  MEDEQUIP RENTAL Appl icant 

and 

BUSTQUE 525 (PTY) LTD t/a   

OLYMPUS DENTAL  1 s t  Respondent 

BRADFIELD CHARLES FREDERICK  2n d  Respondent 

RABIE EVAN ROCHE  3 r d  Respondent  

 

J U D G M E N T 

 20 

 

DAVIS J    

   

1. Introduct ion:     

This is the ex tempore judgment in two interre lated opposed 

appl icat ions in cases 74907/2018 (the “amendment 

appl icat ion”)  and 39469/2019 (the "vindicat ion appl icat ion ”) 
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which I  heard yesterday.   The part ies to the two appl icat ions 

are ident ical  and both appl icat ions had to do with three i tems 

of  h ighly technical  dent istry equipment (“ the equipment”)  in 

possession of  the Olympus Dental  Pract ice . 

 

2. The part ies:     

As already ment ioned, the part ies in both appl icat ions are the 

same.  The appl icant  in each appl icat ion is Technof in (Pty) Ltd 

t /a Medequip Rental .   The f i rst  respondent  is Bustque 525 

(Pty) Ltd  t /a Olympus Dental .   The second and th ird 10 

respondents are two dent ists.  

 

3.  Chronology and sal ient  facts:  

3.1  During the second half  of  2015, the dent ists sought to 

furbish their  dental  pract ice with dent istry equipment.  

The appl icant sourced the specif ied equipment and on  

12 November 2015, the f i rst  respondent entered into  two 

master rental  agreements and on 12 May 2016 entered 

into a th ird master rental  agreement ,  a l l  wi th the 

appl icant .   The three agreements were for a Sirona 20 

Dental  Treatment Centre,  a Sirona dental  x -ray machine 

and a Sirona Cerec MC X mil l ing uni t  respect ively.  

 

3.2  In terms of  a pre -exist ing main session agreement dated 

24 February 2012, the appl icant ceded i ts r ights in terms 
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of  the f i rst  and th ird of  the master  rental  agreements to 

GBS Mutual Bank.  

 

3.3   In terms of  an agency agreement wi th GBS Mutual Bank, 

the appl icant cont inued to col lect the rentals in terms of  

those master rental  agreements  as agent on behalf  of  

GBS Mutual Bank.  

 

3.4  In the main session agreement, provis ion is made that 

should the f i rst  respondent fa i l  to pay rentals ,  GBS 10 

Mutual Bank would be ent i t led to c la im indemnity and 

payment of  the outstanding rentals f rom the appl icant and 

recede the agreements back to the appl icant.  

 

3.5  In i t ia l ly a l l  went wel l  and the rentals  in respect of  a l l  the 

agreements were cla imed on invoice and paid by the f irst 

respondent.  

 

3.6  On 27 August 2017, the dent ists complained that  they 

had bel ieved the rental  agreements to be insta lment  sale 20 

agreements and that  the t rue nature of  the agreements 

had been f raudulent ly misrepresented to them.  

 

3.7  Af ter some correspondence, the dent ists referred their  

complaint  to the consumer ombudsman and f rom May 
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2018, that is approximately 19 months ago, stopped 

paying renta ls. 

 

3.8  As a result  the appl icant was cal led upon to indemnify 

GBS Mutual Bank, which i t  d id.  

 

3.9  On 26 July 2018, a l l  the master rental  agreements were 

cancel led by the appl icant.  

 

3.10  On 15 October 2018, the appl icant inst i tuted act ion for 10 

the return of  the equipment,  payment of  the arrears 

rental  and rental  for the unexpired period of  the 

respect ive master rental  agreements as provided for in 

their  express terms.  

 

3.11   The respondents del ivered not ices to de fend the act ion 

which prompted appl icat ions for summary judgment.  

 

3.12 In their  aff idavi ts whereby they successful ly resisted 

summary judgment,  the respondents have repeated the 20 

al legat ions of  f raudulent  misrepresentat ion and conf i rmed 

that  they had stopped making payments.  

 

3.13 Subsequent to  leave to defend being granted, the 

respondents del ivered an except ion to the appl icants’ 
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part iculars of  c la im.  The gist  of  the except ion is that the 

appl icant,  having ceded i ts r ights in respect of  the rental 

agreements which form the subject matter of  t he f i rst  and 

th ird c la ims (being in respect of  the f i rst  and th ird master 

rental  agreements)  lack the necessary locus standi .    The 

r ights in terms of  the  master  rental  agreement which 

forms the subject matter of  c la im 2 has never been 

ceded.  So far,  the re levant chronology.  

 

4. The current  appl icat ions:  10 

4.1 In response to the attack on i ts a l leged lack of  locus 

standi  and in order not  to fa l l  back on i ts agency 

agreement with GBS Mutual Bank, the appl icant took 

recession of  i ts r ights in terms of  cla ims 1  and 3 on 20 

May 2019.  In order to re ly on th is fact ,  the appl icant 

sought to amend its part iculars of  c la im.  The proposed 

amendment was objected to ,  resul t ing in the present  

substant ive appl icat ion for amendment.   That is now the 

aforesaid “amendment appl icat ion”. 

 20 

4.2 In addit ion to the above and re l iant  on the respondent’s  

c lear intent ion  not  to be bound by any rental  agreement 

and to t reat  the agreements as “unlawful” ,  but  yet  st i l l   

remain ing in possession of  the equipment,  the appl icant 

launched a separate appl icat ion for the return of  the 
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equipment,  a l ternat ively to have the equipment returned 

for safekeeping pending f inal isat ion of  the main act ion.  

This is the “vindicat ion appl icat ion ”. 

 

5. The Amendment Appl icat ion : 

5.1  The general  pr incip les perta in ing to amendments of     

p leadings which f ind appl icat ion in th is part icular matter 

are the fo l lowing:  

  1.    Amendments wi l l  general ly be al lowed unless 

the appl icat ion to amend is mala f ide  or 10 

unless such amendment would cause an 

in just ice to the o ther s ide which cannot be 

compensated by an appropriate cost  order.  

See Moolman v Estate Moolman & another  

1927 CPD 27 and Devonia Shipping Ltd v MV 

Luis Yeoman Shipping Co Ltd Intervening  

1994 (2) SA 363 (C) at  369F-I .  

 

  2.  There has been a gradual move  away f rom an 

overly formal approach to amendments of  20 

pleadings.   See Holdenstedt Farming  v 

Cederberg Organic Buchu Growers (Pty) Ltd 

2008 (2) SA 177 (C)  and JR Janisch (Pty) Ltd 

v WM Spi lhaus & Company (WP) (Pty) Ltd  

1992 (1) SA 167 (C).  
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  3. The pr imary object  of  a l lowing an amendment 

is to a l low a proper and fu l l  vent i lat ion of  the 

dispute between the part ies in order to 

determine the real issues.  See inter a l ia YB v 

SB  2016 (1) SA 47 WCC. 

 

  4.  There is no object ion in pr incip le to a new 

cause of  act ion being added by way of  an 

amendment i f  that is necessary to determine 10 

the real  issues between the part ies.   See 

Trans-Drakensberg Bank Ltd  (Under Judic ia l 

Management) v Combined Engineering (Pty) 

Ltd and Another  1967 (3) SA 632 (D),  at  643 

(C).  

 

  5.  Even i f  a p leading might appear to be possib ly 

open to except ion or even if  the Court  is of  

the opin ion that  the quest ion of  whether or not 

the pleading is excip iable is arguable,  i t  would 20 

seem the more correct  course would be to 

a l low the amendment.  See Crawford-Brunt v 

Kavnat and Another  1967 (4) SA 308 (C) at 

310G. 
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5.2 The respondents ’ main object ion to the amendment is the 

introduct ion of  a fact  which has occurred after the 

inst i tut ion of  the act ion.   That is now the recession  

referred to earl ier.   The respondents argue that  the 

appl icant should have had it s house in order pr ior to the 

inst i tut ion of  the act ion and that  the cause of  act ion on 

which a pla int i ff  seeks to re ly on must have existed at  the 

t ime of  the issuing of  the summons.  

 

5.3 As a general  proposit ion,  the pr ior existence of  a cause 10 

of  act ion is not  only correct  but  a lso logical .   Our Courts 

have however,  held that  in specia l  c i rcumstances a 

pla int i ff  would be ent i t led to establ ish a cause of  act ion , 

an essent ia l  e lement of  which only came i nto being after 

the issuing of  the summons.  See for example,  Phi lo tex 

(Pty) Ltd v Snyman  1994 (2) SA 710(T) at  716J to 717A 

and Barclays Bank Internat ional Ltd v Afr ican Diamond 

Exporters (Pty) Ltd  1976 (1) SA 93(W) at  97H. 

 

5.4 What would be the consequence i f  the present 20 

amendment is not  granted?  As debated with counsel,  the 

only consequence would be that  the appl icant would 

proceed with c la im 2 in the main act ion and inst i tute a 

f resh act ion in respect of  c la ims 1 and 3 .   Apart  f rom the 

fact  that  th is would result  in a dupl icat ion of  costs and 
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possib le delays ,  the fact  remains that  the part ies to the 

two act ions and the evidence to be led would be so 

ident ical as to require e i ther a consol idat ion or a jo int 

hearing of  the two act ions.  

 

5.5 In Phi lotex above at  716G–I,  Van Di jkhorst ,  J with 

reference to inter a l ia OK Motors v Van Niekerk  1961 (3) 

SA 149 (T) and Ritch v Bhyat  1913 TPD 589 stated that:  

“Pract ical  considerat ions have in the past d ictated 

that causes of  act ion which arose after the issue of 10 

summons be jo ined to the exist ing ones in the same 

act ion.”  

 

5.6 The pract ical i t ies have been expla ined as fo l lows in Ritch 

v Bhyat  above at  592:  

“ I f ,  however,  the summons contains several val id 

causes of act ion together with one or more inval id 

c la ims, the  str ik ing out of  the inval id c la ims wi l l  not 

destroy the summons ent i re ly.  In such a case if  

c la ims inval id at  the date of summons are shown by 20 

the declarat ion to have become val id,  then, even i f  

they are struck out a f resh summons could be 

issued embodying these cla ims and the act ion 

founded on th is summons consol idated with that of 

the other c la ims.  There is no advantage to be 
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gained in such a case by insist ing on a f resh 

summons.  The Court  would al low an amendment.  

This is the view that  was adopted b y the Chief 

Just ice in the cases of the BSA Company v Furbur  

10 CTR 740 and Le Roux v Prins 2SC page 405.  In 

the lat ter case Lord de Vi l l iers said:  

 

“The tendency of  recent ru les of procedure in 

th is Court  has been to sweep away al l  

unnecessary technical i t ies and hindrances to 10 

the speedy and effectual  administrat ion of 

just ice . ”  

 

5.7 I f  the present amendment  is a l lowed, i t  would result  in a 

mult ip l ic i ty of  act ions being avoided.  I  f ind that  there are 

suff ic ient  specia l  c i rcumstances and pract ical  

considerat ions in the present case to a l low the 

amendment.   I  f ind insuff ic ient  prejudice for the 

respondents should the amendment be effected.   In fact ,  

i t  would afford them the opportuni ty of  not  only 20 

cont inuing with the vent i lat ion of  the al legat ions of  f raud 

and misrepresentat ion but a lso the inst i tut ion of  a 

counter c la im which they have said in their  aff idavi t s 

resist ing summary judgment that  they intend to pursue , 

namely the recovery of  the rentals a lready paid.  In 
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addit ion,  i t  would also save costs and t ime  by disposing 

of  the grounds ra ised in the not ice of  except ion referred 

to earl ier.  

 

6. The vindicat ion appl icat ion:  

6.1 Once the master rental  agreements have been cancel led,  

as the appl icant says i t  has done,  the respondents have 

no r ight  to reta in possession of  the equipment . 

 

6.2 On the respondents ’ vers ion,  i f  the agreements had been 10 

induced by f raudulent  misrepresentat ion and therefore 

were nul l  and void,  the respondents st i l l  have no r ight  to 

reta in possession of  the equipment.  

 

6.3 In the aff idavi t  resist ing the return of  the equipment,  the 

respondents c la im that they wi l l  tender return of  the 

equipment against the repayment of  the rentals they have 

paid.   Apart  f rom the fact that such a cla im  for 

repayment, i f  i t  exists,  would be one based on  unjustified 

enrichment which has i ts own inherent d i ff icul t ies such as 20 

the fact that  the respondents have  had the benef it  of  the 

use of  the equipment during the period for which they 

have paid rental ,  they st i l l  would  have no r ight  in law to 

exercise such a cond it ional r ight  of  possession.   They 

have no common law retent ion or any other contractual 
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r ight  of  securi ty over or in the equipment.  They are 

simply without any r ight  to possession of  the appl icant ’s 

equipment.  

 

6.4 In so far as there is a p lea of  l is  al ib i  pendens  in  that 

return of  the equipment is a lso cla imed in the main 

act ion,  as i t  is  in the vindicatory appl icat ion,  there is no 

cogent reason why return of  the goods must be delayed 

unt i l  the hearing of  a pending act ion in which pleadings 

have not even yet  become closed.  In the meant ime, the 10 

respondents are not only in possession of  h ighly 

specia l ised equipment which need servic ing ,  the 

equipment,  by their  very use  in the dental  pract ice , 

decrease in value dai ly.   This and the fact  that  the 

respondents  seek to reta in the use of  another ’s property 

for their  own benef i t  wi thout paying for i t  enjo ins me to 

exercise the discret ion which a Court  has in respect of  

p leas of  l is  a l ib i  pendens  in  favour of  the appl icant.  

 

6.5 The vindicat ion appl icat ion should therefore also 20 

succeed. 

 

7. Costs: 

7.1 In so far as a party needs to remedy or rect i fy i ts 

p leadings, i t  should pay for the costs occasioned thereby 
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and that  the appl icant has tendered the unopposed cost s 

occasioned by i ts amendment.  

 

7.2 In respect of  the costs of  opposit ion not  tendered by the 

appl icant,  I  f ind no reason why costs should not  fo l low 

the event,  being the appl icant ’s substant ia l  success in 

the opposed applicat ion  for amandment .   This should 

include the costs reserved pursuant to a previous 

postponement to al low the respondents an opportuni ty to 

del iver their  answering aff idavi ts.  10 

 

7.3 I  do not however,  f ind that  the opposit ion was so 

unreasonable that  i t  just i f ies a specia l  costs order.   I  am 

also dis incl ined to f ind that  the opposit ion was wi th a 

mala f ide  in tent  to delay proceedings .   An order of  costs 

on the party and party scale should suff ice.  

 

7.4 In respect of  the vindicat ion appl icat ion,  cost s should 

s imi lar ly fo l low the event but  a lso on the scale  as 

between party and party.  20 

 

8. I  have been furnished with draft  orde rs which I  have 

amended and marked X in case 74907/2018 and Y in case 

39469/2019.  For purposes of  the record,  I  read out the orders, 

they are as fo l lows:  
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ORDER 

Case 74907/2018: 

1.  The appl icant is  granted leave to amend i ts part iculars 

of  c la im in accordance with i ts not ice of  amendment 

dated 2 August 2019.  

 

2. The appl icant is to pay the  unopposed costs of  the 

appl icat ion and the respondents jo int ly and severely, 

the one paying and the other to be absolved , are 10 

ordered to pay the costs occasioned by the oppos it ion 

thereto as between party and party,  including 

previously reserved costs.  

 

Case 39469/2019: 

1.   The respondents are ordered to forthwith re lease to 

and al low the appl icant to remove the fo l lowing 

equipment : 

1.1 The Dentsply Si rona Dental  Teneo Treatment 

Centre with ser ia l  number 6364157 . 20 

 

1.2 The Dentsply S irona, Orthophos XG 3D dental  x -

ray uni t  wi th ser ia l  number 648120 , and  

 
1.3 The Dentsply Sirona Cerec MC X mil l ing uni t  wi th 

ser ia l  number 238128  (“ the equipment”)  
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2. The Sheri ff  of  the Court  is authorised and directed to   

forthwith and with the technical assistance of  qual i f ied 

technicians accorded by the applicant,  remove the 

equipment f rom the possession of  the respondents.  

 

3. In the event of  the respondents fai l ing or refusing to 

give effect to th is order,  the appl icant is authorised to 

approach the Court  on the same papers supplemented if  

needs be, to obtain further re l ief  to secure compl iance 10 

with the order.  

 

4. The respondents,  jo int ly and several ly,  the one paying 

the other to be absolved, are ordered to pay the costs of  

the appl icat ion as between party and party.  

 

 

 

  Electronically revised                                         
  DAVIS J 20 

                                         JUDGE OF THE HIGH COURT, 
                                        GAUTENG DIVISION, PRETORIA 

        DATE READ IN COURT :  27/02/2020 
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