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MNGQIBISA-THUSI. J 

[1 J The applicants seek orders: 

1 1 cancelling a salec1greement concluded between the first respondent, the 

Sheriff of the High Court, Pretoria North East, and the second 

respondent, Mr Eugene Botha, in respect of a property situated at Erf 

1107 (aka 841 Flamink Street, Silverton, Extension 6, Pretoria) ('1he 

propenyj, 

1.2 Cancelling tire sale Iii execution held on 10 April 2018 In respect of the 

property. 

1.3 Costs. 

[2) Only the third resP.Cndent is opposing the application. 

[31 On 26 June 2010 the first and second applicants (''the applicants") concluded a 

mortgage loan agreement with the third respondent In terms of which me third 

respondent granted the applicants a lean In the amount of R716, 700.00. In 

2016 the applicants defauJ!ed on their monthly i nstalments As a result of the 

default, the third respondent tl>SUed summons and on 20 Janvary 2017 a default 

Judgment against the applicants was granted for payment of an amount of 

R652, 370.97: the special execution of the property and other ancillary relief. 

f4) On 6 F.ebruary 2017 the third respondent's attorney caused to be served writs 

of exec1.1tion In the amount of R652. 370.97 at the applicants· chosen domkilium 

address being 878 Tiptol Street, Siivarton Extensfon 5, Pretoria. 
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151 In February 2017 the applicants lodged an application to rescind the default 

Judgment and the application was set down for heanng on 4 September 2017 

However on 31 Au9ust 2017 the applicants and the third respondent concluded 

a wntten settlement agreement which was made an order of court on 4 

September 2017 

(6) The settlement agreement reads an part as follows. 

1 AO RESCISSION APPLICATION. 

The applicams wrthdraw their rescission application <!nd tender to pay 

!lie re,,-ponder,1 s costs refated to the oppositloo lhereof or, an attorney 

and client scate.. 

2 AO MAIN ACTION 

2 1 The applicants admit being indebted to the respondent '° the 

sum of R148 515.14 (one hundred and forty eight thousand live 

hundred and fiteen rand and fourteen cents) as at 21 August 2017 ("the 

arrear indebted amount): 

2.2 The applicants undenake to settlEi the arrear indebted amount 

In lnslatments ~ R 12, 000 CO (twelve thousand rand) per momh, 

commencing on 30 September 2017, and thereafter on the las! day of 

each month and every consecutive month; 

2 3 Pending fulfilment of tne aophcants o!>fagaMns referred to in 

paragraph 2.2 above, the respondent will not proceed wtJ, a sale in 

execohon 1n respect of the immovable property 8$ ~ntemplated in 

paragraph 4 of the default Judgment granted on 20 January 2017 ('the 

default Judgmenl"), 
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2 < Should 1118 applicants fail andfor neglect to pay any of the 

.nstelments referred to n paragraph 2 abol/e llmeously or at all. the full 

outstanding contractual balance at the relevant time w,11 then become 

due and payable. immediately and the ~r;;'0'1!!ent will be ent,tied to 

proceed with a sale in execution ,n r~pect of the immovable property 

as contemplated ,n paragraph 4 of the defautt Iudgmenl 

SETTLEMENT AGREEMENT TO BE MADE AN ORDER OF COURT 

The parties herewith agree i.hat this settlement agreement be made an 

order of coun on 4 September 20tr 

[71 It 1s common cause that the applicants fa~ed to comply with their oblJgalicns as 

set out 1n paragraph 2 2 of the settlement agreemenL The only payments made 

by the applicants \vere for two amounts of R5, 000 00 m October and November 

2017 respeetJvely 

(8) In the meanwhfle, on 30 November 2017. the applicants concluded a sale 

agreement with the third applicant In terms of which they sold the property for 

an amount of R 652, 370.27 

(9] During January/February 2018 the third respondent's attorneys madec requests 

lo the applicants to fumlsh rt with bank guarantees in the amount of R 819, 

844.24 as per ,ts cancellation of agreement terms This amount included the 

amount owed on the bono and otherancillary charges and fees. The applicants 

failed to provide the guaran1ee. The applicants undertook to do so by 8 

February 2018 but tailed to do so. 

p OJ The apphcams provided the third respondent with two bond guarantees. In the 

amounts of R533, 952 67 and R 10, 502.36, which guarantees the third 
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respondent refused to accept .on the ground thaf the- amount offered was 

fnsufficient 

[ 11 J On 10 April '2018 the first respondent, acting on behalf of the third respondent, 

sold the property to the second respondent at a reserved price of R590, 000.00. 

Point in limine 

[12) Al the hearing of this matter. the apphcants raised as-a preliminary point the 

th ird respondent's failure to apply ior e:0ndonation In accordance with the 

uniform rules of coun for the late filing of its notice to oppose and answering 

affid_avit It was submltled on behalf of the applicants ihat the notice and the 

answenng affidavit should not be accepted as no condonation has been applied 

for and that the applfcation should be treated as an unopposed application. 

l13) It ls common cavse that the third respondent did not file an applicatfon tor 

condonation of its non:.compliance wrth the time frames set out tn the Uniform 

Rules of Court. However. counsel for the third respondent sought condonation 

from the bar for the third respondent's non-compliance with the Rules. 

[14) In exercisTng Its discretion wheiher or not to grant condonation the court has lo­

take into account (i} the degree of lateness or non-compliance; (ii) the 

explanation thereof; (lfi) the prospects of success, (iv) the importance of the 

case; (11) the respondent's interest in the finality of the matter1 

' Me/eme V S11f1tam lnSllfflnCI¾ Company I.Jmlred 1962 (4) SA 631 (A) at 532 C-f, Dial Tech c-c v 
Huoscn & Anoth~r (2007) 28 ILJ 1237 (LC). -
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l 1S] I am cf the view that ,n fairness· to both parties, condenahon should be granted as 

prayed for There Is no evidence shown that st1ch condonatlon would cause 

unreasonanle prejuolce ro the applicanis_ 

[16] On behalf oi the applicants It was submitted that the sale of the property should 

be set-aside in that at the time the third respondent sold the property at an 

auction to the second respondent, it was aware that the applicants had already 

concluded a sate agreement for the property with the third applicant. It was 

further submitted that the-delay in lram;ferring the property to the third applfcant 

was as a result of the· third respondent Including legal fees and other costs in 

the settlement amount. thereby increasing the amount of the guarantee. the 

appllcant$°were to provide10 the th ird respondent b.eiore transfer of the property 

tq the third applicant could b.e effected. 

[ 17] Secondly it was submitted on behalf of the applicants that the writ of execution 

upon which the auction sate was based had expired. Counsel argued tha1 for 

the auction sale to .be valid It was necessary for the third respondent to have 

-applied for an exteAsion of the validity of the wnt of execution 

[ 18} On the Issue of being -aware of the prior sale of the property to the lhlrd 

applicant, on behalf of the third respondent it was submitted that even lho1,1gh 

the- applicants and the third applicant had concluded a sale agreement. such 

agreement had to be .iccepted by the appllcant.s' creditor, Further that s ince 

the appllcar>ts failed to furnish _guarantees acceptable to the third respondent in 

order for rt to cancel the original agreement. the applicants could not rely on the 

inadequafe guarantees it provided. 
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[19} With regard to the warrant of execution, counsel for the cjefendant argued that 

In terms of-Uniform Rule 66, a writ of execution issued by the High Court. unlike 

one issued by the Magistrates' Court does not lapse until the debt ~ 

extinguished. Further counsel argued that e,ven 1f it ls found tha1 the third 

respondent did not fully comply with all the procedural steps for execution as 

set out In Uniform Rule 46, such non-compliance Is not rnaterral and does not 

invalidate the auction sale In this regard counsel relied orrthe decision 1n Todd 

v First Rand Ban/<2-where the court stated the following 

"112T As this coun pointed out in Menqa, because l,:gislation (and l would aod 

Ihe rules of court) regulate the requirements friat musl be met for a valid sale 

rn execution, resort to the Roman Outen au\horlb.es ls not alwaY$ helpful. What 

is helpful, howevet ts the basic: prin1;.lple that non-fulfilment of a requirement 

will not vltiale a sate in executic)n if It does not 'go to the rOQt of the· matter' .... 

Toe enquiry entails a ~nsideration of the re_ason for the formality, the extent of 

the non-compliance .and the prejudice or potential prej11d1ce to interested 

panies, especially the judgment det;tor• 

[20] In order for the applicants lo succeed in setting aside the sale of the property 

to the second respondent. they have to show that: 

(i) at the time the order declaring the property specially executable, there 

was an i~gularity 1n the proceedings, 

(ii) formal procedural requirements in terms of the law and the rule~ of court 

for the holding a valid the auction-sale wefe not complied wlth; and 

(iiij there was no valld underlying ca1,1sa for the auction sate. 

[21) The following facts are not in dispute 

, Unteported Suoreme Caurl Judgment. (497/11)12013! ZASCA 61 (14 May 2013) 
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(i) that atrer the conclusion ofa settlement agreement on 31 August 2017, 

the applicants failed to comply or inadequatefy complied with the terms 

of-the settlement agreement 

(ii) that ihe·apphcants entered into-a sale agreement of the-property with the 

tt11rd appli~t on 30 November 2017, of which the third respondent was 

aware: 

(ill) that the property was sold to the second respondent at a public auction 

on 10 April ,2018 ata reserve price of R590. 000 00; 

(111) that the third respondent had informed the applicants of its intention to 

sell the property at an auction sale unless the required guarantee was 

furnished; 

(v) that fhe appllcsints failed lo furnish the requ1Ted guarantee, 

(111) that the property has not been transferred 

[22) A sale In execution can be set aside If the debtor has settled his <tebt In the 

event that the property has already been sold and tran.sferred to i;i bona fide 

third party, if the un<:fer1ying causa of the judgment ordering execution js set 

aside, the debtor is entitled to have the property re-transferred to him. 

(231 The app~cants have conceded that they did not compfy with the settlement 

reacned with the third respondent with regard to the restructvring of their loan 

payments Furtner, It Is common cause that In terms of the settlement 

agreement. the writ of execution agarnst the property was syspended on 

condrtion that the appfi~nts comply with lhe terms of the settlement agreement. 

The settlement agreement further provided that should the applicants default 

on their res,clyments·, the third respondent would be entitled to execute against 
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the property The fact that the tnird respondent was aware of the sale 

agreement between the app»cants and the third applicant does not assist them 

m that they railed. despite numerous enqumes by the third respondent, to 

furnish the third respondent with the required guarantees. 

[24) Whilst admitting that it was aware or the sale agreement between the applicants 

and !he third applicant, m ,ts answenng affidavit the third respondent alleges, 

which altegatrons are not disputed, that: 

36 2 On 8 January 2018 Ms Yolanda GroenewaJd to wit an employee of 

Hack Stupei & Ross Attorneys (1 e the third respondent's attorney of 

record) reql.J1!sted canc;elfation figures from tlle third responderu Ms 

Grcenewsld reomed the required cancellauon f1glifes on 11 January. 

2018 af!d s:ame was thereal\er sent to the corweyancmg attorney on 12 

January 2018 Proof of mspatch of the cancellatiQn figures is appended 

hereto marked as annel(ure "BNL8.1'' The cancellal1Qn fig1,1res 

amounted to R81 S 844 2'- plus ,n1eresI calcJtated al a rate of 9 5% per 

annum on R800 417 24 The releva,u canoeltat,on f,gures which were 

issued by the third raspondent Is appended hereto mari<ed as 

·annexure NBLS.2" 

36 3 After the cancellation figures was senl to the conveyancing attorney. 

Ms. Grc;>enewald provided Hack Stupel & Ross Attorneys' requirements 

for approval of a shortfall to the conveyancing attorney as the 

corweyancing attorney inatcated that there might be a shortfall The 

relevant requirements were set out in an e-maa, dated 12 January 2018, 

a copy of which is appended hereto. marl<ed as annexure ''NBL8.3" 

!6.4 On 23 January 2018 Hack Stupel & Ross Attorneys rurmshed 1Is 

requirements tor the uplittmen1 of the interd,cl as recerved !rom us legal 

department, to the conveyancing attorney The relevant requirements. 

with del,neated In an e-mail dated 23 January 2018, a copy of which Is 

;ippended heretr;> marl<ed as annexure " NBL8.4" 

36 5 Subsequently lhe conveyancing attorney advised Ms. Groenewald In 

an e-mail elated 9 February, 2018, that she was awaiting the q11otation 

from the e!eancian and furthermore tnat she. received the rates 
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clearance 'igures as well A copy of the relevant e-ma,I 1.s appended 

hereto marked as annexure "NBLS.5" 

36 6 On 2 Febr<1ary 20" 8. Hack Stupel & Ross Attomeys rece;ved an 

1nstr1JC11on to proceeo with legal act10n. urtttl tre req\.rired guarantees 

were dellvered The mie-,ant mstruC!!Ol'I was conveyed to the 

conveyancmg allomey by Ms Grcenewaid. 

36 7 On 6 February 2018 the conveyancing attorney unarmed Ms 

Groenewald that the required guarantees would be ready by 8 February 

2018. Notwithstanding the sakl undertaking the th,n:I respondent did 

not receive same 

:S6 8 On 9 February 2018 the conveyancing attorney furnished ns pro- forma 

statement of account to ~ck Stupel & Ross Attorneys However, the 

required guarantees were still not provided 

36.9 Subsequently, a sale date llad been scheduled and obtained for 10 April 

2018. On 14 February 2018 Ms Groenewald advised the 

conveyancing attorney· 

a) that the docvmentatlon was In order but also Wormed her tl\al 

tney neede(j to make provl!i1on for legal costs 

l>) of the scheduied ~ale date and funhermore advised her that the 

thin! respondent could po~ibly decline.the offer, 11 same was too 

low imd 

c) Ula, sne requ,red that the :guarantee to send same to the third 

respondent 10' approval to get an answer from the third 

respoodenl 

36 10 On 15 February 2018, Ms. Groenewald prov,ded the outstanding legal 

fees to the conveyanc.ng atto,ney ano Informed her lhal th,s nad to be 

taken ,nto consideration on their statement of account arid that a 

guarantee had to be ssued for the amount available to the third 

respondent 

36 11 On 12 Maren 2018. Ms Groenewalc yet aga·n and enquired from tne 

conveyancing attorney (from whom she has r.ot received arytnmg save 

for Iha offer to purchase and rates-figures) when the required guarantee 

would be furnished. Ms Groenewald once again reminded the 

cqnvey,mcing attorney of the auction scheduled for 10 April 2018, and 

funhermore reminded her that the thlrQ respondent could decline tne 

offer, should same be too low 
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36 12 The conveyancing attorney advised that the applicants went le the 

municipality 10 request a discount on the rates figuteS, as same was 

accoraing to ltiem • extremely high" 

36 13 On 23 March 201 a lhe cancellation lnstruc1,on was• revoked in light 

lhereaf that no guarantees were fumis.hed 

~ -14 On 9 AprU 2018 (i.e one day before the scheduled auction}. the 

conveyancing ·attomey furnished guarantees m favour of the third 

respondent to Ms. Groenewald for an amount of R533 952.67 and one 

forthe cancellation casts and legal fees in the amount of R 10,5-02.36 

36 15 On 9 April 2018, Ms. Groenewald advised the c.anveyancing attorney 

that lhetlurd respondent is not willing to accept the rele:vant guarantees. 

as same did nol make provision tor the amount avaliable to the third 

respondent, and furthermore same failed 10 provide their updaled pro­

forma s1atement, which had to include lhe outslanding legal fees and 
upliftment fees. 

36 16 Up until the~tage when the sal e took place, the conveyancing anomey 

failed to provide the third resporn:tent with an updated guarantee and 

pro-forma sta,ement• 

[25 J The appllcants· failure to provide the required guarantees on time cannot 

prejudice the second respondent as a bona fide purchaser of the property. The 

applicants have not rescinded the underlying defauh judgment and for all intents 

and purposes itis extant and the third respondent was within Its rights lo enforce 

ii 

(26] With regard to the valrdity of the writs of execution served on the applicants on 

6 February 2017, the applicants' reliance on the decision of September and 

another v Nedcor Bank Ltd and anothe~ is misplaced as that court dealt with 

the-superannuation of a judgment in terms of the Magistrates' Court Rules and 

does not apply to wnts of execution issued by the High Court Uniform Rule 

66(2) provides that 

'2005{1) SA 500 (CPO) 
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"Wntsof execulion of a Judgment once issued remain in force, e,nd lllay, subject 

10 lhe provisions of subparagraph (Ii) cf paragr.aph (c) otsubsectlon 2 of section 

lhree ot lhe Prescnptlon Acl 1943 (Act ta of 194-:3), or subparagraph (fl) of 

paragraph (a) of secuon 11 of tne Prescription Act 1969 (Act 68 of 1969). at 

any time be exeCtJted without l;leinji renewed unlil Judgmenl h.is been satisfied 

in lull". 

(27J TherefQfe, there Is no besls for the applicants' submission that the auction sale 

of the property was tainted by an invalid writ of e)(ecution 

128] In the result the iotlowing order ls made: 

'The application 1s dismissed with c;osts'. 

NP MNGBisA-THUSI 
Judge &f the High Court 

Aopearances 

Apphcants' instructing attorneys. Samalenge Attorneys 

Third Respondent's Instructing attorneys: Hack Stupel & R-oss 


