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BASSON J

t1l The applicant (Hrluston Group (Pty) Ltd) applies for leave to appeat against
specific portions of this court's judgment as well as the whole of the order (including
the order for costs) handr:d down pursuant to a reconsideration of an Anton piller order
under case number S0gIl0 DA1g.

t2) Following a reconsideration of the order, the court set aside the order granted
on 18 July 2019 owing tc' the flawed execution thereof with particular reference to the
actions of Mr Bera ("Berer") and Mr commons (,,commons,,).

l3l ln arriving at a decision, the court took into account the fact that Anton piller
orders in general have an enormous potential to harm a respondent and that it
therefore stands to reason that these orders must be exercised with restraint and with
the fullest respect for the respondent,s rights.

14) ln this particular instance, Bera and commons, by personally and actively
conducting the search of both premises, exceeded what was permissible. The
respondent in its written submissions refers in fair detail to the manner in which Bera
and Commons conducted themselves during the search not only at the respondent,s
house but also at the business premises.l lt is not necessary to regurgitate the manner
in which these two individuals effectively usurped the powers of the sheriff during the
search' As a result of their conduct, the order was set aside as the search was so
flawed that it warranted th,e setting aside of the order.

Leave to appeal

t5] Leave to appeal is granted in terms of section 1T(1)of the Superior Courts Act2
where the intended appeal would have reasonable prospects of success or where
there exists some other compelling reason why the appeal should be heard.
Bertelsmann, J in Mont chevaux Trust v Goosen3 exprains.

]td.qf: t14l- t16l of the writren submissions.
'Act 10 of 2013.
3 2ot4 JDR 2325 (Lcc)
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"lt is clear that the threshold for granting leave to appeal against a judgment of a Highr
Court has been raised in the new Act. The former test whether leave to appeal should
be granted was a reasonable prospect that another court might come to a differertt
conclusion, see v'an Heerden v cronwight & others 198s (2) sA 342 (T) at 343H.
The use of the word "would" in the new statute indicates a measure of certainty that
another court will differ from the court whose judgment is sought to be appealed
against."

t6l The applicant in this matter appears to rely on the fact that compelling reasons
exist as to why leave to etppeal should be granted. ln this regard reference is made to
two decisions,4 both of which preceded the decisio nin Memory lnstitutesA CC t/a SA
Memory lnstitute v Hansen & ofherss and on which this court relied in arriving at a
decision The applicants submit that, in light of the fact that the earlier judgments
conflict with the decision in Memory as to whether an applicant andlorits attorney may
participate in a search purrsuant to an Anton Piller order, this court should grant leave
to appeal' I have Perused the judgments. I do not agree with the applicant,s
assessment of the two earlier judgments and I am particularly not persuaded, in light
of the later clear dictum of the Supreme Court of Appeal in Memory, that there exist
compelling reasons to grant leave to appeal.

171 I am further in agre,ement with the submission on behalf of the respondent that,
in the context of an Anton Pillar order (as in this case) where the order is premised on
unlaMul competition, it vt'ould lead to absurdity to allow the applicant to personally
search its competitor and in doing so, be exposed to the competitor's own confidential
information. A clear warning to this effect was sounded by conradie AJ in petre &
Madico (Pty) Ltd t/a T-chem v sanders on-Kasner & others:6

4 shoba v officer commanding Temporary lo!,:r^.cg*p, wagendrift Dam; Maphanga v officercommanditts sAPS Murlgr.ind a6ooery unit, pirtrniLiiiiirglg_gs (4) sA 1 (A) znd universatcitystudios rnc and others.v Network viaeoiftfl tfd 1986 (2) sA 734 (A).5 2OO+ (2) SA 630 (SCA).
o '1984 (3) SA 8S0 (W) at 85SA - F.
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"What seems to br: obvious, is that if one is to have the type of remedy provided by
the Anton Pillerprocedure at all one must see to it that it is meticulously executed
according to the lertter of the order.

This was emphasised in the decision of the Court of Appeal in Anton pitter KG v
Manufactuing Pro'cesses Lfd and others t 19761 1 All ER 77g. The court was only
prepared to permit the procedure in "an extreme case" where it was essential that the
plaintiff should have inspection so that justice might not be defeated by the destruction
or removal of vital r:vidence. And then the order might be granted, so it would seem,
only if the inspection would do no real harm to the defendant or his case.
oRMRoD LJ thought that the order sought was "at the extremity of this Court,s
powers" and stressed that "great responsibility rested on the solicitors for the plaintiff
to ensure that the carrying out of such an order is meticulously carefully done,,.
The order has enormous potential for harm, particularly since it would frequenly be
granted at the instance of a competitor who would not be astute to see that no harm
comes to the respondent.

severe sanctions are necessary to curb any abuse of stringent remedies. An unruly
horse needs to be kept on a tight rein.

It would offend one's sense of propriety to be told that an applicant could abuse the
considerable powers which the order had given him without fearing any penalty for
doing so other than a claim for damages, provision for which may or may not have
been incorporated in the rule and which will always be difficult to prove and may in any
event come too late to help a respondent ruined by an improper execution of the order.
Of course, prejudice would not always be eliminated by a discharge of the rule. But I

would like to think that the sanction of an urgent discharge of the rule - on an
anticipated return dery - would serve to restrain the temptation, which must often be
great, to stretch the language of the order.,,

t8] ln light of the abover I am not persuaded that the applicant has made out a case
for leave to appeal. The application therefore falls to be dismissed with costs.

Order

l9l ln the result the follrcwing order is made:

The apprication for reave to appear is dismissed with costs.
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