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( I n l e x s o  I n n o v a t i v e  L e g a l  S e r v i c e s )  n l  

IN THE HIGH COURT OF SOUTH AFRICA 

GAUTENG DIVISION, PRETORIA  

CASE NO:  CC40/2019 

DATE:  2020/03/23 

 

 

 

 

In the matter  between 10 

THE STATE 

and 

THEMBA SITHOLE  Accused 

 

S E N T E N C E 

 

JOHNSON, J :    According to the provisions of section 51 (1) of 

the Criminal Law Amendment Act 105/1997 (“The Act”), a High 

Court shall sentence a person who has been convicted of an 

offence referred to in Part I of schedule 2, to life imprisonment . 20 

Part  I  of  Schedu le  2 include s  amongst  others  rape as  

contemplated  in  sec t ion  3  of  the  Cr im inal  Law (Sexua l  

Offences  and  Re lated  Mat ters )  Am endment  Ac t  32  of  2007 ,  

invo lv ing  the inf l i c t ion  of  g r ievous bodi ly harm.  

         According to the provisions of section 52 (2)  a High Court 
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shall sentence a person who has been convicted of an offence 

referred to in Part II of schedule 2, to imprisonment of not less 

than 15 years imprisonment in the case of a first offender , and 20 

years in the case of a second offender . Par t  I I  includes amongst  

others  robbery  where  there  are  aggravat ing  cir cumstances.  

These  prov is ions  are  subjec t  to  subject to subsections (3) and 

(6).

         When a  Cour t  i s  faced  wi th such  a  si tua t ion  i t  has  no  

discret ion  but  to  impose the mandatory  prescr ibed sentences 

unless  in  te rms of  Su b-sec t ion  (3)  substant ia l  and  compe l l ing  10 

c ir cumstances ex ist  wh ich  jus t i f y the imposi t ion o f  a lesser  

sentence.   The onus  to prove substan t ia l  and  compe l l ing  

c ir cumstances l ies w i th an accused person and must be  

proved on  a ba lance  of  probabi l i t ies.  Sub -sect ion  (6)  does  

not  app ly because you were no t under the age o f  16 years  

when you  commit ted the  of fences .  

         In  par  6 of  your  admiss ions Exhib i t  B,  you  admit ted  the  

contents  of  the  Medico -Lega l Examina t ion,  the  J88 ,  

per ta in ing  to  the in ju r ies  tha t  the  complainant  sus ta ined  a f te r  

you  had  raped her.  The  doctor  descr ibed mu l t ip le  in jur ies  20 

wh ich he concluded were caused by b lun t  assaul t ,  not  

exclud ing  an  a t tempted  s trangula t ion.    I t  i s  c lear  tha t  the  

rape involved  the inf l i c t ion  o f  g r ievous bod i ly  harm.  

         The  inf l i c t ion  o f  g r ievo us bodi ly  harm is  a lso an  

aggravat ing ci r cumstance  as  far  as the robbery charge  is  
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concerned.  

         To avo id being sentenced to l i fe  impr isonment for  

rape,  and  a  m in imum o f  15  years  impr isonment  for  robbery  

w i th  aggravat i ng c ir cumstances,  you have  to  prove that  

substant ia l  and compe l l ing ci r cumstances exis t  wh ich wou ld  

warrant  the court  f rom devia t ing f rom those sen tences.  

         Courts  must  be  aware  of  the  facts  tha t  the Leg islatu re  

has p rescr ibed  cer ta in sentences  fo r  cer ta in ser ious c r imes.  

These  sentences must be imp osed in  the absence of  

substant ia l  and  compe l l ing  cir cums tances, so  as to i l l i c i t  a  10 

standard ized and  cons isten t  response from the  courts .  See S 

v Ma lgas  2001 (1)  SACR 469 SCA.  

         When consider ing a s en tence , your  persona l  

c ir cumstances, the  interes t  of  societ y  and the  o ffences are  

taken  in to account .  Due we ight  must  be g iven to  each o f  

these , w i thou t over-  o r  under  emphasiz ing  any  of  them. The  

cour t  must a lso ensure that  i t  b lends i t s sentence with a  

measure  of  mercy.  

         You  are 40 years of  age and not marr ied.  Yo u  have no  

dependants and  reached g rade  11  at  school .  Your  mother  is  20 

deceased and your  father  a  pens ioner.  You  are unemployed .  

         The two of fences o f  wh ich  you  have  been found gui l t y  

of ,  i s  so ser ious in nature  that  the Legis lator  has p rescr ibed  

cer ta in m inimu m sentences in  an at tempt to curb the  

v io lence in the community.  Un for tunate ly,  i t  has not had  the  



4 
 

CC40/2019_2020.03.20 / nl  

desi red  e ffect  because  these  vio lent  cr imes a re on  the  

increase . The complaina nt  is  regarded as par t  o f  the  

vulnerab le groups in soc ie ty.  Vio lent  persons l i k e you have  

no respect fo r  vu lnerab le groups and go about  the ir  c r imes  

unpertu rbed by the in ter ests o f  society.  When you raped and  

robbed the  compla inant,  you had no regard  for  h er  sa fe ty  

and we l lbe ing.  You dis regarded  the fact  that  she  is  an  

elder ly  lady,  75  years  of  age  in  fac t ,  near ly  tw ice  your  age,  

and you ser iously  assaul ted  her  to get  your  way.   

          She test i f ied today, and i t  was not iceable that  she is a 10 

smal l ,  f ra i l ,  e lder ly lady.   She test i f ied that  th is incident 

changed her  l i fe.  She was act ive in the community  and 

rendered var ious services before th is incident ,  but  she had to 

stop i t  due to the at tack.    

 This incident has caused her  embarrassment and she is 

now avoiding contact  with other  people .   As a result  of  the 

incident she got shingles which in i tsel f  was an embarrassment 

to her.    

 This incident has emot ional ly scarred her  and i t  wi l l  take  

a long t ime to recover.   The reckless way in which you 20 

disregarded her  l i fe is evident f rom the fact  that  you raped her  

without using a condom.   

 This caused her  to f requent ly v is i t the hospita l  for  b lood 

tests. 

         The communi ty is  en t i t led  to  demand tha t  those who  
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per fo rm these  perverse  acts  be adequate ly pun ished , and  a  

c lear  message must be sen t to  soc ie ty,  both  by  Par l iame nt  

and Cour ts a l ike,  that  ser ious c r imes wi l l  be punished  

severe ly.  (See  S v  M  2007 (2)  SACR 6 0)  

 In  DPP North Gauteng v Thabete  2011 (2)  SACR 567 

(SCA) at  577g the Court  stated as fo l lows:  

“Rape of women and young children has become 

cancerous in our society. It is a crime which threatens 

the very foundation of our recent democracy which is 

founded on protection and promotion of the values of 10 

human dignity, equality and the advancement of human  

rights and freedoms. It is such a serious crime that it 

evokes strong feelings of revulsion and outrage 

amongst all right thinking and self -respecting members 

of society.”  

         More o f ten than not v ict ims d ie or  are ser iously in jured  

by the ind i f fere nce to the ir  safety  by  c r im inals  l i ke you .  

         Robbery  is a lso a ser ious cr ime wh ich a lso cause  

v ict im  ser ious  in jur ies o r  loss  o f  l i fe .  I t  i s  taken  into  account  

tha t  the  robbed i tems were  recovered,  bu t  that  was not  as a  20 

resu lt  o f  any thing f rom your  s ide.  I t  was recovered af te r  you  

were  involved  in an  acc iden t  w i th  the  vehic le that  you  robbed 

from the complainant .  You  caused her  unnecessary  damage  

to  her  p roperty.  

         I t  i s  an aggravat ing  facto r,  that  you have no t learn t  



6 
 

CC40/2019_2020.03.20 / nl  

f rom your  previous  b rushes with  the  law. You have  3 sim i lar  

prev ious  conv ict ions of  wh ich  the last  two  have  elements of  

v io lence.  For  the last  two  o ffences  o f  housebreaking  w ith  the  

in tent  to rob and robbery,  you were  cumulat ive ly sentenced 

to  15  years impr isonment on  28  January 2010.  About hal fway  

th rough the  sentence on  19 June 2017,  you were  re lease d on  

paro le  un t i l  27  Ju ly  2024. About  14  months  a f ter  you  re lease  

and wh i le s t i l l  on  p arole,  you  struck  aga in,  and unfo r tunate ly  

the  compla inan t fe l l  prey  to  your ev i l  deeds.  

         Parolees a re becoming  a huge prob lem in our  soc iety  10 

and the  number o f  them tha t  f a l l  back to commi t t ing  cr imes,  

is a larm ing. There is a p roblem in our  paro le system wh ich  

has to be addressed so oner rather  than la ter.  For tuna te ly,  

the M in ister  o f  Just ice  and Correc t ional Serv ices  has taken  

the  lead in address ing the  problem.  

         Adv  Mtswen i  has  argued tha t  you have  remorse .  Th is  

cour t  does  not  bel ieve  tha t  you  have.  You never took the  

w i tness  stand and  took the cour t  and the  community  in to  

your  con f idence as  to  what  mot ivated you  to commi t  these  

cr imes.  One wou ld  expect  of  a  remorse ful  perso n  to  take  the  20 

Court  and  the  community  into  h is  conf idence  and p lay  open 

cards  as to  the  reasons fo r  h is behav iour.  You  have  no t done 

so.    

         A l though you ma de forma l admissions wh ich  boi led  

down to a p lea of  gu i l t y,  and tha t  you ment ioned there in that  
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you ask  for  forg iveness for  what you  had  done,  tha t  in  i t sel f  

i s  no t  enough to  ind ica te  that  you  have real  remorse to be  

taken into account as a m i t igat ing fact o r.   I t  seems that  the  

evidence,  wh ich inc luded DNA ev idence , was so  

overwhe lm ing tha t  you had no o the r  cho ice but  to p lead  

gui l t y.  Mere  acknowledgement of  gui l t  i s  an empty  ges ture  

and cannot  be  regarded as  t rue  remorse .  

         Adv  Mtswen i  has  also  argu ed tha t  the  fact  that  you  

have pleaded gui l t y  shou ld be  seen as a substan t ia l  and  

compe l l ing  ci r cumstance.  The  fac t  i s tha t  you d id not  p lea  10 

gui l t y.  I t  was  obvious that  you made admissions when you  

heard the na tu re o f  the  DNA evidence,  wh ich  would  

obvious ly af ford you  no  route o f  escape. He a lso argued tha t  

you consumed a lcohol .  I t  i s  qu i te  c lear  tha t  you on ly  

consumed a lcohol a f ter  you had  robbed i t  and  af ter  you  

raped the complainan t.  He a lso argued tha t  the robbed i tems 

were recovered . I  have  al ready  add ressed th is.  Cumulat ively  

there  are no  subs tant ia l  and  compe l l ing reasons wh ich  

ent i t les me to dev ia te f rom the  presc r ibed m in imum 

sentences.   20 

         You  a re a danger  to soc iety  and shou ld  be removed in  

the  in te rest  of  the safe ty o f  a l l  o f  us .  

         A f ter  cons iderat ion ,  I  am of  the v iew that  the  fo l lowing  

sentences a re  appropr iate:  
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         Count  3 :  Rape read wi th  sect ion  51  (1 )  o f  the  Cr im inal  

Law Amendment  Ac t  32  of  2007 : L i fe  impr isonment ;  

         Count 4:  Robbery read wi th  sect ion 51 (2)  o f  the  

Cr im ina l Law Amendment  Ac t  32  o f  2007 : 20  years  

impr isonment.  

 Advocate Mtsweni has not advanced any  reasons why 

the Court should f ind that  you are n ot  unf i t to possess a 

f i rearm; therefore,  in terms of  sect ion 103(1)  of  Act  60 of  2000 

the Court makes no f inding.   That means that  you are now 

automat ical ly unf i t  to possess a f i rearm.   10 

 

……………………………………  

PJ JOHNSON 

ACTING JUDGE OF THE HIGH COURT 

DATE:  2020/09/02 
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