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WHAT GAVE RISE TO THIS DISPUTE? 

 

                                                           
1 37 of 2002. 
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COMPLAINT WITH THE OMBUD 
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THE DISCLOSURE DOCUMENT 
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THE OMBUD’S DECISION REGARDING THE COMPLAINT 

 

 

LEAVE TO APPEAL 

 patient 

 

  patient on 

 

THE HOWIE ORDER 
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THE PROCEDURE BEFORE AND THE JUDGMENT OF THE SECOND 

RESPONDENT  

 

“Second, the Order of Judge Howie in granting leave to appeal is specific and the 

Appellant’s heads in consequence deal only with issues set out in this Order. The 

points you raised in your heads are not covered by his Order and have not been 

addressed by the Appellant and they accordingly appear to be irrelevant for purposes 

of the Appeal.” 

 

JUDGMENT OF THE SECOND RESPONDENT 

 

                                                           
2 Ad para 10 of the judgment of the appeal board.  
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PROCEEDINGS BEFORE THIS COURT 

CONSIDERATION OF THE PRESENT MATTER 
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“[53] In the light of this conclusion it becomes unnecessary to deal with the content of 

the notices save to say that they did not forewarn the appellants of the factual findings 

Ombud intended to make, especially those relating to the prospectus, fraud and the 

Ponzi scheme. This was a serious breach of the requirements of the administrative 

action and any court would on review have set aside the determination of this ground 

alone…. It is also basic principle of simple justice that one may not direct a party’s 

attention in one direction (in this case a formal complaint to which they had to respond 

pursuant to sec 27(4) and then deal with the case on a completely different basis….” 

 

 

[33] The matter of Jacobus Johannes van Zyl v Sydney Perumal Naidoo4 

(hereinafter referred to as the Naidoo matter) is in point.  In that matter Mr. Naidoo 

(Naidoo) lodged a complaint with the first respondent against the patient and other 

directors of Blue Zone.  Leave to appeal was similarly granted on limited grounds.  

                                                           
3 FAIS 00039/11-12GP1 and FAIS 06661/10-11/WC1 dated 10 April 2015. 
4 Case FAB 2/2015 dated 29 October 2015. 
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One of the grounds advanced was that the appellant in that matter was not informed 

by the Ombud that he was in jeopardy as the Ombud intended to make findings against 

him, inter alia, relating to fraud.  In that matter the Ombud similarly held the applicant 

personally liable.  The appeal board, with reference to the judgement in Sharemax, 

upheld the appeal and held that the failure to forewarn the appellant (the present 

patient), constituted a serious breach of the requirements of fair administrative action 

and pointed out that “any court would on review have set aside the determinations on 

this ground alone”.  

 

 

“[14] Daarteenoor is uitdruklik namens respondente toegegee dat nakoming 

van die audi-reël 'n voorvereiste was vir die geldigheid van Venter se 

gewraakte besluit. Hierdie toegewing is na my oordeel tereg en billik gemaak. 

Dit beteken uiteraard nie dat elke  gevangene wat oorgeplaas word van een 

afdeling van 'n gevangenis na 'n ander of van een gevangenis na 'n ander 

gevangenis geregtig sal wees op 'n aanhoring nie. Elke geval moet op sy eie 

feite beoordeel word. Volgens art 33 van die Grondwet van die Republiek van 

Suid-Afrika 108 van 1996, het elke persoon die reg op administratiewe optrede 

wat prosedureel billik is. Ten spyte van die veranderde konstitusionele bedeling 

wat deur die aanvaarding van die Grondwet teweeggebring is, is die beginsels 

van die gemenereg steeds rigtinggewend oor wat in 'n bepaalde geval 

prosedureel billik sal wees … Die formulering van die gemeenregtelike 

beginsels in die verband is te vinde byvoorbeeld in Administrator, Transvaal, 

and Others v Traub and Others 1989 (4) SA 731 (A) op 758D - E en South 

African Roads Board v Johannesburg City Council 1991 (4) SA 1 (A) op 10G - 

I. Hiervolgens vind die audi-reël toepassing waar die administratiewe besluit 'n 

persoon tot so 'n mate kan benadeel dat die besluit, ooreenkomstig die persoon 

se gebillikte verwagting ('legitimate expectation'), nie geneem sal word sonder 

om hom aan te hoor nie. Dit staan vas dat Venter se besluit 'n ingrypende 

                                                           
5 2001 (3) SA 472 (SCA). 

https://jutastat.juta.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bsaad%7d&xhitlist_q=%5bfield%20folio-destination-name:%27894731%27%5d&xhitlist_md=target-id=0-0-0-19267
https://jutastat.juta.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bsaad%7d&xhitlist_q=%5bfield%20folio-destination-name:%279141%27%5d&xhitlist_md=target-id=0-0-0-85947
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inkorting teweeggebring het van die voorregte en vergunnings wat appellante 

tot op daardie stadium geniet het. In die omstandighede het appellante die 

gebillikte verwagting gehad dat so 'n besluit nie geneem sou word nie tensy 

hulle die geleentheid tot aanhoring gebied is. 

… 

[17] Dit is duidelik uit die gesag dat daar nie 'n universeel geldende stel 

vereistes vir die nakoming van die audi-reël bestaan nie. Inteendeel is die audi-

reël weens die tallose situasies waarin dit aanwending vind juis so buigsaam 

en aanpasbaar dat die vereistes vir die nakoming daarvan nie  losgemaak kan 

word van die konteks waarin dit toepassing vind nie. Die toetssteen wat 

aangewend word by beantwoording  van die vraag of die audi-reël in 'n 

bepaalde geval nagekom is, hang ten nouste saam met die grondbeginsel van 

die reël. Hierdie grondbeginsel word soos volg beskryf deur Corbett HR in Du 

Preez and Another v Truth and Reconciliation Commission 1997 (3) SA 204 

(A) op 231G - H:   

 

'The audi principle is but one facet, albeit an important one, of the general 

requirement of natural justice that in the circumstances postulated the public 

official or body concerned must act fairly. . . . The duty to act fairly, however, 

is concerned only with the manner in which the decisions are taken: it does not 

relate to whether the decision itself is fair or not.'” 

 

 

“[37] PAJA defines administrative action as a decision or failure to take a decision that 

adversely affects the rights of any person, which has a direct, external legal effect. This 

includes 'action that has the capacity to affect legal rights'. Whether or not 

administrative action, which would make PAJA applicable, has been taken cannot be 

determined in the abstract. Regard must always be had to the facts of each case.  

 

[38] Detecting a reasonable possibility of a fraudulent misrepresentation of facts, as in 

this case, could hardly be said to constitute an administrative action. It is what the 

organ of State decides to do and actually does with the information it has become 

                                                           
6 2011 (1) SA 327 (CC). 

https://jutastat.juta.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bsaad%7d&xhitlist_q=%5bfield%20folio-destination-name:%27973204%27%5d&xhitlist_md=target-id=0-0-0-29137
https://jutastat.juta.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bsaad%7d&xhitlist_q=%5bfield%20folio-destination-name:%27973204%27%5d&xhitlist_md=target-id=0-0-0-29137
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aware of which could potentially trigger the applicability of PAJA. It is unlikely that a 

decision to investigate and the process of investigation, which excludes a 

determination of culpability, could itself adversely affect the rights of any person, in a 

manner that has a direct and external legal effect.” 

 

 

 

 

                                                           
7 Judgment para 6. 
8 2015 (5) SA 245 (CC). 
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ORDER 

 

(i) The decision to dismiss the applicant’s appeal and order him to repay 

the third respondent the amount of his investment with interest thereon 

is set aside.  

(ii) The matter is remitted to the second respondent for a re-hearing of the 

appeal in terms of the order of Judge Howie dated 14 January 2015. 

(iii) No order as to costs. 

 

 

 

    A.C. BASSON 

JUDGE OF THE HIGH COURT 

GAUTENG DIVISION OF THE HIGH COURT, PRETORIA 

Electronically submitted therefore unsigned 

 

Delivered:  This judgment was prepared and authored by the Judge whose name is 

reflected and is handed down electronically by circulation to the Parties/their legal 

representatives by email and by uploading it to the electronic file of this matter on 

CaseLines.  The date for hand-down is deemed to be 3 June 2021. 
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