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THIRD RESPONDENT 

FOURTH RESPONDENT 

JUDGMENT 

1. The complainants have approached the Equality Court ("this Court"), for 

a claim based on alleged unfair dlscrlmlnation. This follows a decision by 

then Minister of Justice and Constltutlonal Development ("the 

Minister"), not to fill twenty-three (23) posts of Senior Magistrates in 

various Magistrates Offices throughout the country. 

2. In this matter the complainants are seeking the relief sought set out in 

Part B of the founding affidavit deposed to by the first complaint. The 

relief sought Is as follows:-

2.1 Declarfng that the decision of the Minister to not appoint the first 

Complainant in the position of Senior Magistrate for the District of 

Alberton constitutes an unfair discrimination ( and/or unfair 

discrimination) on the basis of race and/ or unfair discrimination in 

contravention of sections 6, 7 and/ or 8 of the Promotion of Equality 
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and Prevention of Unfair Discrimination Act, 4 of 2000, ("the Equality 

Act''); 

2.2 Restraining the Minister from engaging in unfair discrimination 

practkes, includin_g but not limited to, failing to make properly 

motivated appointments to the positions of magistrate or senior 

magistrate on the basis of considerations of race and gender alone; 

2.3 Directing the Minister to take steps to stop the unfair discrimination 

inherent in race and gender based appointments for persons -to be 

appointed to the positions of magistrate or senior magistrate; 

2.4 Diri!cting the Minister to appoint the first complaint to the position 

of a senior magistrate for the district of Alberton ("Palm Ridge, 

Katlegong") in line with the recommendation of the Magistrate 

Commissfon; and 

2.5 Costs of the application. 

3. During November ioo9, the Magistrate Commission advertised 23 posts 

of Senior Magistrates that were vacant throughout the country. The first 

complainant applied for the post of Senior Magistrate rn the Alberton 

Office. The Magistrate Commission prepared a shortlist of the 

candidates for all the various posts throughout the country. 
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4. The first complaint was one of the candidates shortlisted and interviewed, 

together with others, for the post of Senior Magistrate, Alberton. 

s. On 28 February 2011 and after the interviews, the Magistrate Commission 

submitted a memorandum co the Minister In which It made 

recommendation that the Minister appoints certain candidates. In its 

memorandum, the Magistrate Commission recommended only one 

candidate for appointment in respect of each of the 23 posts of the Senior 

Magistrates. The candidates recommended by the Magistrates 

Commission for appointment Into the 23 vacant posts reflected, broadly, 

all races and genders in South Africa. The t-omplalnant was among the 

candidates recommended for appointment to the post of Senior 

Maglrtr~e, Alberton. 

6. On 15 June 2011 the Minister requested the Magistrate Commission to 

provide him with further Information regarding Its recommendation as 

contained In the memorandum. The further Information was required 

because, based on the recommendation by the Magistrate Commission, 

the Minister found that the information at his disposal was Inadequate to 

enable him to make the judicial appointments. 

7. On 28 February 2012 the Magistrate Commlsslon responded to the 

Minister's request for information. In its, response, the Magistrate 
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Commissien st~ted thi:lt there Wal! not enough pool to draw candidates 

for appointment into the Vi!rlous posts hence they recommended only 

one name for each post. 

8. One is alive to the fact that the Magistrates Commission recommended 

to the Minister that the first complainant be appointed to the position of 

senior magistrate at Alberton. According to the recommendation, the 

committee that conducted the interviews had unanimously resolved to 

recommend the first complainant as the only suitable candidate for the 

position, after consideration of all relevant factors. 

9. Having weighed the fact that the first complaTnant Is a white male, 

together with his other attributes, the Magistrates Commission came to 

the conclusion that the first complainant was appropriately to be 

recommended for appointment to the position. The Magistrates 

Commission noted In its e)(planatlon that the race and gender balance at 

the (then) Alberton Office would not be disturbed through the promotion 

of the first complainant.The recommendation included a summary of the 

race and gender composition at the level of senior magistrate, and also 

Included an explanation of the race and gender composition of the Lower 

Court Judiciary. 



10.The memorandum containing the recommendation of the first 

complainant also included recommendations for the appointment of 

magistrates to 22 other vacant and funded posts of senior magfstrate 

countrywide. The candidates recommended by the Magistrates 

Commission reflected, broadly, all races and genders fn South Afrfca. The 

injunction fn section 174(2) of the Constitution of the Republic of South 

Africa Act 108 of 1996 ("the Constitution") was therefore complied with 

1n the recommendation of the Magistrates Commission 

11.ln mld-2011, the Minister ene1uired about why only one candidate per 

post had been recommended, and also questioned how the Magistrates 

Commission i:ould contend that there was a pursuit of constitutional 

Ideals through the recommendations. In this regard, he placed particular 

emphasis on the recommendation of white males for three of the 

positions. 

12.The Magistrates Commission then pr0vlded a comprehensive response in 

February 2oi2. It considered Itself bound by Its earlier decision, but 

offered further lntormatlon. The Magistrates Commission gave a 

comprehensive explanation of Its difficulties In alliterating applications 

from suitable candidates, particularly females In the Cil~e of senior 

magistrates. In these circumstances, only three candidates were 



shortlisted per post and in the majority of cases only one candidate was 

found suitable for appointment and that Is why only one name was 

submitted to the Minister. 

13.ln respect speclflcally of the position, the Mag1strates Commission 

advised that four candidates had been interviewed, of whom only two 

found to be appointable (the first complainant and a Ms Dawry, an Indian 

female). However, Ms Dawry r-eceived preference for appointment at 

Johannesburg for ope@tional reasons and the Magistrates Commission 

considered that the first complainant had proven his leadership and 

effectiveness whilst in the post. The Magistrates Commis~ion highlighted 

that the race and gender balance of the Alberton office would not be 

disturbed by his appointment. More generally, the response from the 

Magistrate Commission gave the Minister Information on the candidates 

considered for selection and the reasons why they were not 

recommended. Most importantly, the Magistrates Commission provided 

the Minister with the curriculum v1tae of all candidates that have been 

interviewed, so that the Minister was plac_ed in a position to exercise a 

discretion and not simply rubber-stamp the recommendation of the 

Magistrate Commission. 
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14.0n 30 November 20ll, the Minister wrote to the. fourth respondent (the 

Chairperson). He accepted the explanation for the recommendation of 

only one Cii!ndldate per post- Trial Bundle pl3. He however, still declined 

to make the appointments, asserting that he found the pool of candidates 

from which he was required to make appointments inadequate for 

purposes of making appointment, that aim at the advancement of the 

constitutional imperative regarding the transformation of the Judiciary: 

The Minister considered that this was more significant espectally at the 

level of Senior Magistrate where these vacancies occur, as it is at the 

management echelon of the Judiciary where we still experience acute 

underrepresentation of Black and Woman j udicial officers. The Minister 

concluded that in view of the dearth of the pool from which 

recommendations were made and lapse of time since the advertisements 

were made, it would be advisable to re-advertise-the positions concerned. 

The Minster declined to make any appointment; and in May 2013, the 

secretary of the Magistrates Commission advised that the posts would be 

re-advertised. 

15.1 pause to reiterate that, despite the Minister's acceptance of the 

explanation for the recommendation of only one candidate pe.r post, he 

repeatedly reverted to his explanation that he could not make an 
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appointment based on only one recommendation, although he offered no 

explanation competent In law for why this was so. The Minister sought to 

place rellance on section 174(4) of the Constitution, which finds 

application in respect of the appointment of judges of the constitutional 

Court. Under the Constitution, the appointment of magistrates is to be 

done in accordance with an Act of Parliament- in the present case the 

Magistrates Act, 1993. The Magistrates Act does not provide that any 

particular number of candidates fall to be recommended to the Minster 

for consideration. It seems to me that the Minister fs clutching at straws 

by hiding behind the application of section 174(4) of the Constitution. 

Surprisingly, In his reasons offered to the first complainant, the Minister 

did not say that he is unable to make an appointment because only one 

candid~te per post had been recommended to him. In my view, the only 

other reason for the non-appointment of the first complainant to the post 

of senior magistrate of Alberton fs because he is not black and a woman. 

This is so because, the Magistrate Commission found that the first 

complainant met all the criteria for appointment. 

16.Consequently, after the posts were advertised, the first complainant In 

December 2013 launched these proceedings, in which he sought interim 

relief preventing the Position from being filled whilst he was pursuing final 
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relief, contending that the decision of the Minister not to appoint him 

constitutes unfair discrimination on the basis of race and or gender in 

contravention of section 6, 7 and or 8 of the Equality Act. 

17.0n 23 September 2014, Mngqibisa-Thusi J granted a postponement to 

allow the Minister to re-consider the non-appointment of the first 

complainant and the candidates recommended for appointment to the 

other 22 positions, She also granted an order keeping the Position vacant 

until the proceedings In this case have been finalised . 

.18-. Proceedings in this matter commenced in August 2017. The evidence of 

the first complainant was led on 21 August 2017. After the complainants 

closed their case, Counsel for the first respondent then indicated that he 

wished to move for absolution from the lnsrance. Arguments on 

abs{llutlon from the instance were heard on 23 August 2017. This 

application was dismissed with costs on 13 October 2017. 

19. On 6 December 2018, the respondents led the evidence of the Minister, 

who had been the Minister at the cime the decision had been taken. After 

the Minister's testimony, the re:;pondents closed their case, counsel for 

the parties made their subml5slons on 17 December 2020 where after 

Judgment was reserved. 
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20.lt is the case of the first complainant that the Minister paid no attention 

whatsoever to the content of the recommendation that he be appointed 

to the position for which In the balancing exercise that involved 

considerations of demographic representiviry together with 

consfderations of merit. The first complainant pleaded that the decision 

of the Minister, based on considerations of race and gender, mes In the 

face of the requirement that affirmative action must be applied in a 

situation sensitlve manner that takes into account the qualltles and 

attributes of particular applfcants. This, so the first compla1nant asserts, 

vlolatess~,flons 6,7 and 8 of the Equali ty Act 

21.ln making out hlli case, the fir,;t complainant recognized that it Is not unfair 

d1sErlmination to take meas\Jres designed to protect or advance persons 

or categories of persons disaavann1ged by unfair discrimination. He 

emphasized that this did not mean that poslrions could be left vacant on 

the basis that the application of race and gender considerations alone 

mll~ted against the appointment of candidates. It was the case of the 

first complainant that service delivery was being adversely affected by the 

Minister's pre-occupation with race and gender representation to the 

exclusion of other relevant considerations, liUch as his competency. He 
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also stated that the Minister took into account the fact that he Is a white-

male. 

22.The first complainant conceded in cross-examination that the reason the 

Mlnlst.er did not make any appointment is because he had been presented 

with Insufficient information as he was presented wlth one name only for 

each of the 23 posts. He canceded that even In Instances where African 

males or females were recommended, no appointment was made. 

23.The respondents argue that ,he Minister did not appolm any of the 

candidates into the 23 posts, ;m£l therefore there fs no dlscrlm1natton, let 

alone unfair di:.crimlnc1tion. They submit that there Is a clear distinction 

between ii- deth,ion not to appoint a candidate and a (iecislon not to rill 

the position itself, 

24.The evidence and argument of the respondents Is that the complalnant 

bear the onus to prove a prlma facie ease. Accordinpo thern on the facts 

before Court, they have not miitnaged to prove on a balance of 

probabilities, a case of discrimination or that such discrimination was 

unfair. However, if the complainants make out a prlma facie case of 

discrimination, the respondents have an onus to discharge, should the 

complainants prove a prima facie case for discrimination based on any of 

the prohibited grounds in terms of the. Equality Act. As such, the 
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respondents argue that assuming that the complainants have shown that 

there was a prima fade case of discrimination against them, the 

respondents can discharge the onus that was shifted to them only by 

placing facts before the Court that objectively prove that the 

discrimination either did not take place as alleged, or, the discrimination 

was not unfair because it was not based on any of the proh1blted grounds. 

25.The respondents base their argument on the contention that the first 

complainant was not unfairly discriminated against because, he was white 

and male or because he ls not a woman- he was not discriminated against 

on the basis of his race and gender, The case of the respondents Is that 

the Minister decided not to flit the posts because there was an insufficient 

pool of candidat~ for appt'lintment that were recommended by the 

Magistrates Commission. 

26.ln his letter of 15 June 2011, the Minister also stated that: "This is a 

departure from the established proctlce In terms of which I am provided 

with a list of candidates who the Commission has found to be fit and 

proper for appointment for a Judicial office from which I may make an 

appointment. Respectively, the submission of only one candidate 

deprived me of the opportunity to consider the different attributes that 

need to be taken Into consideration In the appointment of the incumbents 
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to fill these important senior posts, most of which are at the head <;>ffice. 

I have also noticed that in respect of the recommendations for the 

Alberton, Durban and Worcester vacant posts the Commission purports 

that its recommendation Is based on the constitutional imperative 

contemplated In section 174(2) of the Constitution when it does not 

appear to be the case". 

27.The respondents furthermore, submit that no appointment was made in 

respect of any of the Z3 posts for the same reason, namely that the 

Magistrates Commission had recommended only one name for each of 

the 23 po~ts and that the recommendations of the Magistrates 

Commission took away the discretion of the Minister. The respondents 

persist on the fact that the first complainant conceded that even In 

Instances where AfrlC(ln males or females were recommended, no 

appointment was made. Therefore, the fact mat the Minister did not 

appoint ,myone, black or white, male or female is dlsposite of the matter. 

28.0ne must mention that it Is not completely accurate that the Magistrates 

Commission did not give a full discussion report where other candidates' 

attributes were discussed. The Commission provided the Minister with 

curriculum vitae of the candidates In question. The Minister accepted that 

he had received an explanation from the Chairperson of the Magistrates 
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Commission, which Included a specific explanation on the selection of the 

first complainant as the suitable. candidate to bring stability to the office 

and to provide effective leadership when it was needed. 

29.Apposite to these proceedings Is what this Court said on 13 October 2017, 

when the application for absolution from the instance was dismissed. It 

was recorded that: 

''in my view the mere fact that the Minister rejected the 

recommendation of the Magistrates Commlsslon far the 

appointment of the twenty-three (23) candidates, Including the first 

complainant, on the basis that "have afro notfced that in respect of 

the recommendations for Alberton, Durban and Worcester {sic) 

vacant posts, the Commission purports that it.~ recommendation ls 

based on the constitutional Imperative contemplated in section 

174(2) of the Constitution when It does not appear to be the case". 

The mere mention of "underrepresentation of Black and Wcrman 

Judicial officers" connotes a dec fsion possibly based on race 

although not necessarily discriminatory. No clear Interpretation 

maybe given to these terms- It leaves one groping in the dark. It is 

therefore necessary that the respondents must answer to these 

allegations or close thtiir case as they so wish. We cannot read our 
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own meaning into the words of the Minister. We are not certain 

what the Minister's Interpretation of section 174(2) of the 

Constitution is". 

30.We now know that the Minister came and testified. In my view, the 

Minister was clvtching at straws. He could not convincingly explain why 

he steered away from all the responses the Commission gave to him 

through the exchange of a number of correspondence which offered him 

additional information. He remained fixated to his explarratlon that only 

one recommendation per post and the limited pool of available 

candidates was the reason why the first complainant and other 

candidates were not appointed. 

31.However, it is glaringly clear that the main reason for the non

appointment of the first complainant was that 'I have fovnd the pool of 

the candidates from which I am required to make appointments 

Inadequate for purposes of making appointments that aim at the 

advancement of the constitutional imperative regarding the 

transformation of the judiciary. This Is more significant especially at the 

level of Senior Magistrate where these vacancies occur, as It Is at the 

management echelon of the judiciary where we still experience acute 

underrepresentation of Bl<lck and Woman Judicial officer'. 
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32.ln my view, the Minister's evidence did not add any value to tl'le version 

of the respondents already tendered to the Court. His evidence didn't tilt 

the scales in favour of the respondents' case. The version of the 

complainants was not rebutted- it remafns intact. 

33.The Equality Act prohibits unfair dis1:rlmlnatlon. It is a statute that gives 

effoct to the equallty provisions of the Constitution In section 9. On the 

basis of the principle of subsidiarity; it Is the provisions of the Equality Act 

that must be applied and no direct rellance may be placed on section 9 of 

the Constitution, although the Interpretation of the prohibition on unfair 

discrimination may weJI track the Jurisprudence of the Constitutional 

Court on unfair discrimination. S V MhlunguJ, 

34. It I~ trite law that a litigant cannot ctri:umvent legislation enacted to give 

effect te a Constlturional right by attempting to rely directly on the 

constitution al right -MEC for ~ducation, Kwaiulu Natal v Ptllaf. It Is also 

trite that constitutional values in section l(c) and 195 of the Constitution 

do not create actionable rights and cannot be relied upon to found a right 

to public participation or media access, In the appointment process for 

purposes of an application- Britannia Beach Estate (Pty) Ltd and Others 

1 19'>$ Pl 8c;'LR 79,CCC); 1095 3 SJ\ 867CCCJ pa111511, 
1 2008 ( I ) SA J 74 cc Al pan, 40 
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V Saldanha Bay Manicipality3, Chinwa V Transnet limited and Others4
• 

The values play an Important role in interpreting provisions of the 

Constitution, including t hose in the Bill of Rights. The respondents must 

rely on section 9(2) of the Equality Act and not on section 174(2) of the 

Constitution-principle of subsidiary. 

35. Compared to a challenge directly on section 9 of the Constitution, the 

Equality Act offers some significant procedural advantages for complaints. 

This assists In sa far as conduct Is challenged; the Equallty Act shifts the 

burden of proof once the complainant has made out a prlma facle case of 

discrimination- Eq_uallty Act section 13(1). In my view, the complainants 

have.prod~ced evidence of a character that, Is not answered convincingly, 

and justifies a reasonable- and fair person, such as this Court, to find in 

favour of the complainants. That conclusion applies to the circumstances 

of this pise. Therefore, the re:.pondents are saddled with the full onus. 

36.Regarding the tssue of differentiation, In as far as discrimination Is 

concerned, the test Is whether there Is unequal treatment of people 

''based on attributes and characteristics attach1rig to them"- Harsen V 

'21) IJ (II) J!CLI\ 1217 IC(')~' l'Ml 16• I 7. 
'1008 (4) SA Ui'7 (CC) nt pure 74 10 76 
' lQQ8 (I) SA JOI) CCC') Ill pm d~. 
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37.lt is correct that section 174(2) of the Constitution provides no basis for 

absolute and unconditfonal priority to be given to women and black 

people. 

38,ledwaba J held in Singh V Minister of Justice and Constitutional 

Development and Others~, that it is important to consider the provisions 

of section 174(2) In the conte)(t of the Constitution as a whole. The speciffc 

notion of race and gender In sec:tlon 174(2) of the Constitution should not 

be misunderstood to be excluding the other Important factors mentioned 

in sectfon 9(3) of the Constitution. 

39.ln casu, the Minister Ignored the advices of the Magistrates Commission 

that It had taken Into account the prescripts of section 174(2) when 

making the recommeAdat1on In respect ot the first complainant. He also 

Ignored ~he specific Information provided namely that the appointment 

of the first complainant would have ne adverse effect on the composition 

of that office. If the decision of the Minister had been informed by the 

quest for diversity that Is mandated by section 174(2), the explanation 

would have been sufficient to Justify the appointment of the first 

complainant. It seems to me that the Minister focused on the ra<;e and 

gender of the first complainant, to the exclusion of his other qualities that 

lf.l13 (3) SA 61> (l.::qol nt paraIT. 
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re.commended him for appointment. In my view, this amounts to unfair 

discrimination. 

40. There is one other important aspect that the complainants raise. It Is this 

that, there are statutes that regulate the appointment and promotions of 

magistrates. These are the Magistrates Act 90 of 1993 (Magistrates Act) 

and the Magistrates' Court Act 32 of 1944. (The Magistrates' Court Act). 

41.The Minister has a duty and the power to appolnt any appropriately 

quaHfied, fit and proper pers-0n to the office of Magistrate in terms of 

section 10 of the Magistrates' Act read with section 9(1) of the 

Magistrates' Court Act. 

42.However, the Minister only makes appointments of magistrates after 

consultation with the Magistrates Commission. As Chaskalson CJ 

recognised In Van Rooyen and Others V State and others (General 

Counsel of the Bar of South Africa intervening)7
, the Magistrates 

Commission consists of responsible members of the community; leading 

him to the conclusion that; There is no reason to believe that the 

members of the Commission wlll not discharge these and their other 

duties, with Integrity, or that viewed objectlvely there Is any reason to 

fear that they will not d-0 so. 

' 200'.! (3) SI\ :1.46 (CCI, 
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43.However, nothing in the statute suggests that the Minister is obliged to 

follow the recommendation of the Magistrates Commission. The Minister 

is not bound by the recommendation oMhe Magistrates Commission- Van 

Rooyen (Supra) at page 109. 

44.tt is however relevant to mention that material to the conclusion above is 

that, the recommendations of this specially constituted body play an 

Important constitutional role. The learned Chief Justice held in Van 

Rooyen, supra at para 109, that, the appointment of a Magistrates 

Commission, presided over by a Judge, and drawn from diverse section.s 

of the legal community to advise the Executive In relation to the 

appointment of magistrates Is a c:heck on the exercise of executive power, 

echoing the sentiment expressed In the First Certification Jl.ldgment with 

regard to the Judicial Service Commission- Ex-parte Chairperson of the 

Constitutional Assembly: In re Certification of the Constitution of South 

Africa8
• 

45.0nce it Is recognised that he Magistrates Commission fulfils the role of a 

constitutional check upon the decision-making power of the Exec.utlve, 

then It must follow that the Minister must have reasons competent in law 

for declining to follow the recommendations. 

1 l9'l6,(4)SA 744 Ct:C)w psni l:?J•llJ. 
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46.lndeed, in the present matter, the Minister, when making appointments 

in the exercise of the power under section 10 of the. Magistrates Act, must 

bring into account the requirements of section 174(1) and 1.74(2) of the 

Constitution. -that the person appointed is suitably qualified, who is flt 

and proper person to be appointed as a judicial officer, and that the need 

for the judiciary to reflect broadly the racial and gender composition of 

South Africa. 

47.Judge Davis, in his article; Judicial Appointments in South Africa, opines 

that the preferable approach Is first to find the candidates who are the 

very best in terms of criteria of merit: If the ranking of candidates then 

achieved does not ensure the requisite representlvity; he suggests that 

section 174(2) would then apply to ensure that candidates who may not 

have been the first or second choice on the ranking- but that 

notwithstanding, comply with the text of merit and hence are 

appropriately quallfled, are then appointed above the higher-ranked 

candidates in order that the requirement of the Constitution in terms of 

section 174(2) is met. 

48.The position of the Minister In this case, seems to be that no matter how 

hard the Magistrates Commission tried to explain the suitability of the 

first complainant to be appointed as Senior Magistrate at Alberton, he 
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was not prepared to appoint a white male to that post. His position seems 

to be that a white male cannot be recommended for an appointment, 

given the constitutional injunctions. Nothing in section 174(2) of the 

Constitution prohibits the recommendation, or appointment, of a white 

male. 

49.ln this matter, even though the Minister sought In evidence to deny that 

he didn't appoint the first tomplalnant based on a racial discrimination, 

his after• the fact denial Is bell ied by the contemporaneous election to 

couple the reasons for declining appointment In three cases to the race 

and gender ef the recommended applicants. 

SO.It is necessarvto reiterate what I said in the judgment for absolution from 

the Instance- tnat it was nQt pesslble to dearly discern what the Minister 

meant: Now that the Minist.er h.is testified, lt Is easy for one to make a 

credibility finding, based on the oral testimony of the Minister and his 

demeanor, The ambiguity of the language used maybe determined, based 

on his body language and oral testimony. Having gone through this 

exercise, I am convinced that the reasons provided by the Minister are. not 

adequate but are instead contradictory to the relevant provisions in the 

Equality Act• see Minister of Environmental affairs and Tourism V Pham 
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Fisheries (pty) Ltd9 . In my view, the reason given for the non-appointment 

of the first complainant was that he was a white male, albeit that the 

language used was in veiled terms. This in my view amounts to unfair 

discrimination. The Minister has failed to discharge the burden of showing 

thatthe discrimination in the present case was fair. 

51.lneluded in the preamble ef the Censtitution of South Africa are the 

following: 

"We, the people of South Afrl!ra, 

• Recognise the injustices of our past; ... 

• Believe that South Africa belongs to all who live In it, 

• United In our diversity, ... 

• We, therefore, throuih our freely elected representatives, 

adopt this Constitution as the Supreme law of the Republic 

so as to-

o Heal the dlvisians ef the past and establish a society 

based on democratic values, social justice and 

fundamental human rights" .. 
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52. We may not become a united society and heal the divisions of the past, if 

we apply the apartheid inequalities ln reverse. Painful as the in]ustlces of 

the past might have been, we must endure-the pain and soldier on. 

53.0ne h\cls recently looked at the racial and gender composition of the lower 

Courts both district and region.ii. The demographics of the racial 

complexion has since made a lot of progress- there is a drastic change 

from what it used to be immediately after 1994 and during the later years. 

More black magistrates (African, Coloured and Indian) have been 

appointed to the posts of magistrates and regional magistrates. This 

complexation is testimony to the fact that, while transformation is stlll 

paramount to -a diverse society, It Is also evident that we must continue 

to appoint white people as Judlelal officers, mindful of the afflrm.itive 

action policy, We cannot rule out the interest of non-designated groups 

out of the equation at the outset. Since the dawn of democracy more 

Black people have been appointed to the judicial office. This resulted In 

the Black community gaining more confidence In the judiciary. 

Consequentially the white community will continue to have confidence in 

the judidarv when they see some of their own appointed as Judicial 

officers. 

54.ln the result, the complalnants' application succeeds. 
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55. Tht followl"l! order b made; 

SSJ. It Is dedart>d lhiJI the decklon of the Mlnbwr to not appoint lhc 

ABt comoli lntnt In the position of Senior Magistrate for the Obrntt 

of Alberton con•tltlltei urttalr dlSCfirnlnttion and or unfair 

dl$crlml11Jtlon on th■ lw!tlt of ~,r: illld or u11falr dlscnml"atlon In 

aiotravcnU,m of H(t!On 6, 1 ,rid 8 gf tha ~q1111i1y Act , 

55.l llll! Mlnl1!l!r It d!rmccl to imm~¢1al,il~ 11pp1.1ln1 the flrlt 

compliilr1<1n1 IQ 1h11 pg1•tk111 of !\vn,or Miifllm~ur lot the d,,tnct of 

Albl?flQO (P1lm l\iJI!!, K1lhth9'!,1.1n llnttv,,IU, th~ recomme11d4tlon of 

the Mlll!i11ite C:ornmtulo1 

5S.3 Th'l Mlnm•r l1orocre410 fl!V i:a,g {If 1t,b 111iplt.111fg:i_ 

w/l.JL~ 
JUDGE T. J RAlJUH<iA 

JUDGE Of THE HIGH COURT 
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Complainant's Attorneys 

Respondent's Counsel 

Defendant's Attorney 

Date of hearing 

Date of Judgment 

: Adv. M.J Engelbrecht SC 

: Serfonteln Vlljoen & Swart Attorneys 

: Adv O.B Ntsebeza SC 

Adv: M Gwala SC 

Adv, L Makaphela 

: State Attorney 

: 17 December 2020 

: 16 August 2021 
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