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IN THE HIGH COURT OF SOUTH AFRICA 

GAUTENG DIVISION, PRETORIA 

 

Case Nos: 26222/15 - 66316/18 - 88788/19 

 

 

 

 

 

 

 

In the matter between: 

                             

MOTAUNG; CELE; PHOKELA                                                                                    PLAINTIFFS 

 

and 

 

ROAD ACCIDENT FUND                     DEFENDANT 

 

Delivered:  This judgment was prepared and authored by the Judge whose name is 

reflected and is handed down electronically by circulation to the Parties/their legal 

representatives by email and by uploading it to the electronic file of this matter on case 

lines. The date for hand-down is deemed to be 07 March 2023. 

 

Summary - RAF –Section 17(3)(a) of Road Accident Fund Act – Section 2A of 

Prescribed Rate of Interest Act – interest on delayed settlement – when did interest 

accrue? – parties had precondition of acceptance of offer agreement – interest will 

accrue ex tempore morae – 7% and 8,25% - capital bears interest –from the date – 
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payment due – following the breach. 

 

 

JUDGMENT 

 

 

N V KHUMALO J  

 

INTRODUCTION 
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“No interest calculated on the amount of any compensation which the court awards 

to any third party by virtue of the provisions of s 1 shall be payable unless fourteen 

(14) days have elapsed from the date of the court ‘s relevant order.’      
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1 (58145/2020) [2021] ZAGPPHC 173; 2021 (2) All SA 886 GP (9 April 2021). 
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2 Dunn v Road Accident Fund (5575/2015) [2018] ZAKZDHC 43; 2019 (1) SA 237 (KZD) (19 September 2018). 

3 Eke v Parsons 2016 (3) SA 37 (CC) at para 25. 
4 2019 (1) SA 237 (KZD) (19 September 2018). 
5 S 2A at ss 5 reads:   

“ Notwithstanding the provisions of this Act but subject to any other law or an agreement between the  
parties, a court of law… may make such order as appears just in respect of the payment of  interest on an 
unliquidated debt, the rate at which  interest shall accrue and the date from which interest shall run.” 

 

http://www.saflii.org/cgi-bin/LawCite?cit=2016%20%283%29%20SA%2037
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“Where the claim for compensation under subsection (1)- 

(a)…. 

(b) includes a claim for future loss of income or support, the amount payable by 

the Fund or the agent shall be paid by way of a lump sum or in instalment as 

agreed upon.” 

 

 

                                                           
6 Land & Agricultural Development Bank of SA v Ryton Estates (Pty) Ltd & others 2013 (6) SA 319 (SCA) para 4. 
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‘When a debtor’s contractual obligation is to pay money, and he is in mora, the 

general damages that flow naturally from the breach will be interest a tempore 

morae’  

Requiring the application of s 17(3) under such circumstances goes against the 

recognised mora ex re interest. The parties would have to specially agree to 

that for it to be enforceable, absent an agreement, as in casu, the mora ex re 

applies. 

 

 

 … 

“2. Interest on a judgment debt  

 

(1) Every judgment debt which, but for the provisions of 

this subsection, would not bear any interest after the 

date of the judgment or order by virtue of which it is 

due, shall bear interest from the day on which such 

judgment debt is payable, unless the judgment or 

order provides otherwise.  

 

(2) Any interest payable in terms of subsection (1) may 

be recovered as if it formed part of the judgment debt on which it is due. 

 

(3) In this section ‘judgment debt’ means a sum of money due in          

terms of a judgment or an order, including an order as to 

costs, of a court of law, and includes any part of such a sum of 

money, but does not include any interest not forming part of 

the principal sum of a judgment debt. 

 

 

2A Interest on unliquidated debts  

                                                           
7 Christie, RH & Bradfield, GB, (2011) Christie’s The law of contract in South Africa, 6th ed, LexisNexis, at 530. 
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(1) Subject to the provisions of this section the amount of every 

unliquidated debt as determined by a court of law … or by 

agreement between the creditor and the debtor, shall bear 

interest as contemplated in section 1. 

 

(2) interest on that part of a debt which consists of the present value of a loss

which will occur in the future shall not commence to run until the date  

   upon which the quantum ofthat part is determined by judgment, arbitration,

 or agreement and any   such   part   determined by arbitration or agreement 

shall for this purposes of this Act be deemed to be a judgment debt.   

  

(4) Where a debtor offers to settle a debt by making a payment into court or a

 tender and the creditor accepts the payment or tender, or a court of law a

wards an amount not exceeding such payment or tender, the running of  

interest shall be interrupted from the date of the payment into court or the 

tender until the date of the said acceptance or award.   

 

(5) Notwithstanding the provisions of this Act but subject to any other law or  

an agreement between the parties, a court of law… may make such order

as appears just in respect of the payment of interest on an unliquidated   

debt, the rate at which interest shall accrue and the date from which inter

est shall run. 

 

(6) The provisions of section 2(2) shall apply mutatis mutandis to 

interest recoverable under this section.  “ 
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3. The Draft Order that is on case line 12-1-12-5, bar paragraph 3 thereof that 

is to be deleted, is by agreement incorporated to the order herein and 

hereby made an order of court.   
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__________________________  

NV KHUMALO 

JUDGE OF THE HIGH COURT 

GAUTENG DIVISION, PRETORIA 

 

APPEARANCES 

       

In Motaung:                                                  

For the Plaintiff:                                                 J Bisschoff                                         

Instructed by:    KRITZINGER ATTORNEYS 

    marinda@lc1181.co.za   

For the Defendant:    P S Zwane   

Instructed by:   The State Attorney               

dorcasma@raf.co.za  

In Cele:      

For the Plaintiff:     C M Dredge   

Instructed by:    KRTZINGER ATTORNEYS 

 Cler1@lc1181.co.za 

For the Defendant:    M D Tsweleng  

Instructed by:    State Attorney  

    DarylT@raf.co.za 

In Phokela:  

For the Plaintiff:    Van Antwerpen  

Instructed by:     WAKS SILENT ATTORNEYS  

    c/o ADAMS & ADAMS     

    mpumelelo.ndlela@adams.africa   

For the Defendant:    K Metswe  

Instructed by:    State Attorney   

                                tumik@raf.co.za    

 

Date heard:    27 July 2022 
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