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JUDGMENT AND ORDER

This matter was referred to the Court with a view to an order in terms of Section
43 of the Labour Relations Act (No.28 of 1956 - as amended).

At the outset Mr Maserumule directed the Court's attention to the fact that four-
teen of the Applicants as set forth in Annexure "A" (at 24 of the bundle and be-
ing numbered 1,3,4.5,7,8,23,24,26,29,30,31,32 & 33) were no longer Appli-
cants in this matter as they were apparently in Respondent's employ (cf para-
graphs 3.35.2 and 3.35.3 at pp 44 & 45 of the bundle).

As the overwhelming majority of averments and allegations concerning the
events which have a bearing on the dismissals in question, are either denied or
disputed by the opposing parties, this Court is of the opinion that oral evidence
and cross-examination would be required with a view to a finding by the Court
concerning such matters, the Court thus being unable to find in favour of Appli-
cants for the purposes of this application as far as such aspects are concerned.

The question arises, however, as to whether the Court could come to Applicants'
assistance in terms of this application essentially on the basis of the Respon-
dent's version of the relevant events,

Respondent's version appears to be the following (see "Respondent's Answering
Affidavit" at pp 31-44 of the bundle):

"3.14.3. On 24th June 1994, the daily search was carried out by one of the su-
pervisors of the respondent, being Mr Ricardo Revecho. On the particular day one
of the individual applicants, being Zelon Mokheseng was exiting the company
premises through the main gate carrying a closed bag. In accordance with the
normal search procedure, Revecho requested the said Mokheseng to open the
bag in order that the same be searched. The said Mokheseng, upon being re-
quested by Revecho to hand the bag to him, threw the bag at Revecho and as he
opened the bag, Mokheseng punched at him. ™~

3.15.3. As Revecho staggered back after being punched at by Mokheseng, a
group of 9 employees joined in the attack on Revecho. Revecho tried to run away
but slipped and fell whereupon the group of 9 employees, including Mokheseng
pounded upon Revecho and kicked and punched him in the face and stabbed him
in the back with a knife. -

3.16.2 The Respondent states that the group of employees referred to in para-
graph 3.15 above assaulted, kicked and stabbed Revecho for approximately 5
minutes whereafter the group dispersed and left the company premises.

3.16.3 Revecho was subsequently admitted to hospital and an assault case was
reported to the South African Police under case number CR 202/06/94.

3.17.2 The respondent states that on 27th June 1994, being the Monday fol-
lowing the aforesaid assault which took place on Friday 24th June 1994, all of
the employees who had been identified as being party to the assault which took
place on Revecho were called by the respondent together with the 2 shop ste-
wards of the first applicant to the office of Mr Raulito of the Respondent.

3.17.3 In the said office, an attempt was made to give the employees who per-
petrated the assault on Revecho a notice to attend a disciplinary inquiry to be
held on 28 June 1994 at the premises of a sister company of the respondent,



3.17.4 A disciplinary inquiry notice was prepared for each individual employee
who had participated in the assault on Revecho, being, Teboho Paulus Nthako,
Zelon Mokheseng, Jacob Poonyane, Isak Mokheseng, Abraham Hiwempu,
Charles Moetinyane, Joseph Fako, Jacob Tang and Justinus Sibea. Copies of the
notifications to attend a disciplinary inquiry are annexed hereto, respectively
marked annexures "JB1A" tot "JB1I",

1
take or accept the charge sheets or sign for the same, and the charge sheets
were endorsed to this effect as is reflected on Annexures "JB1A" to "JB1I"
hereto. : .

3.18.2 The respondent states that neither the shop stewards nor the individual
employees charged as aforesaid arrived at the disciplinary inquiry convened at the

stewards and to each Individual employee. A copy of this disciplinary inquiry no-
tice, this time consolidated into one notice, is annexure "JB2" hereto.

3.18.4 Again, neither the shop stewards nor the particular employees refused to
accept or take the disciplinary inquiry notice and the notice was endorsed to this
effect as is apparent from annexure "JB2" hereto .

3.18.5. The Honourable Court's attention is drawn to the fact that the employ-
€eés were specifically advised that in the event of them not attending the disci-
plinary inquiry at 15:00, the same will be continued in their absence.

the employees referred to in paragraph 3.17.4 above. There was no question of
"singling out" employees to be disciplined.

3.20.2. The respondent states that at 15:00 on 28th June 1994, the time on
which the disciplinary inquiry was due to commence, all of the respondent's em-
ployees left the respondent's premises and arrived at Lien Fu Textiles,

proceed with the disciplinary inquiry without all the employees of the respondent
attending the inquiry with them. Similarly, the other employees not involved in




the disciplinary inquiry refused to return to work and insisted on attending the
disciplinary inquiry.

3.20.5 The respondent subsequently continued with the disciplinary inquiry in
the absence of the saig employees at which inquiry such employees were found
guilty of insubordination and assault and were dismissed.

3.21.2. The respondent states that the employees referred to in paragraph
3.17.4 above were dismissed for insubordination and assault and were advised
of their dismissal in writing on 28th June 1994 A copy of this dismissal notice
is annexure "JB3" hereto.

3.21.4.3. Wage negotiations with the first applicant™ultimately commenced on
30th May 1994, and an agreement was reached at the commencement of the




with regard to the termination of employment of all of the individual applicants.
Annexed hereto, marked annexure "JB9", is a copy of a letter from the respon-
dent to the first applicant confirming such meeting. However, after hearing the
first applicant at the said meeting and after taking all circumstances into account,
the respondent decided not to reverse its decision to terminate the employment
of the individual applicants. Annexed hereto, marked annexure "JB10", is g copy

of a letter by the respondent to the first applicant confirming this decision, ---."

3.33.3. It is apparent from the contents of this affidavit as set out above that
the first applicant is either unable or unwilling to ensure that its. members act in a
conciliatory manner and comply with proper consultation processes.

3.35.2 The respondent --- invited applications to fill vacant posts at the respon-
dent, in the second week of July 1994 in order to recommence its operations.
Certain of the individual applicants, being Jackson Zondane, Joseph Potsisa,
France Cutshwa,.Edward Moetinyane, Elias Ditaba, Johas Tsie, Johannes Sibiya,
Anny Nkobolo, Selina Motlhabane, Joseph Mokati, Mattews Kajula, Maria
Mohlabane and Jacob Poonyane commenced employment with the respondent on
18th July 1994 after having been fully interviewed by the respondent for the va-
cancies which existed at the respondent's business. Such employees were em-
ployed on condition that they sign the contract of employment which is annexure
"JB11" hereto."

With regard to the Applicants who had been allegedly dismissed on account of
"insubordination and assault”, the Court finds that neither substantive nor proce-
dural unfairness is apparent from the aforegoing. If Respondent's version of the

3.17.3, 3.17.4 and 3.19.3 (supra and cf par 13 of Applicants' papers at 16 of
the bundle). As to the possibility of procedural unfairness or the possibility of an
“individual Applicant having been dismissed unfairly, obviously the nature and the
extent thereof could only be ascertained during relative proceedings in terms of
Section 46, the granting of appropriate relief (if any) also obviously not of neces-
sity being in the form of re-instatement.

The following matter to be considered is the dismissal of those Applicants who
"... had on the third occasion in two months embarked upon an illegal work

offence, ... no alternative but to immediately terminate the employment of such
employees" (par 3.25.3 at 15 of the bundle).

With reference to Performing Arts Council of the Transvaal v Paper Printing
Wood and Allied Workers Union & Others (1994) 15 ILJ 65 (A), the Court held
as follows (art 74-75): "Counsel for Pact conceded, correctly in my view, that it
would have been unfair, without more, to have summarily dismissed the employ-
ees. Such an extreme esponse would have been unfair, in my opinion, having re-

gard to the following considerations:




1. Most of the 299 employees had given many years of service to PACT.
Twelve of them had given in excess of 20 years' service; 32 had given in
excess of ten years' service; and 122 in excess of four years' service.

2. The cause of the unhappiness related to a matter which was of legitimate
concern to the employees in relation to their employment.

3. The employees had not acted in a manner threatening to the safety of
PACT's personnel or property. ---

4, On the face of it the very unexpectedness and irrationality of the be-
haviour of the employees should have suggested to Bezuidenhout that
something had gone wrong in the communication between the trade union
and the employees. The suggestion should have been strengthened by the
fact that the trade union was not associated with the strike.

5. The employees, according to Bezuidenhout and Van Deventer, were in an
emotional state. They were described by Van Deventer as " 'n singende,
senutergende massa werkers. As mentioned above, the court a quo found
that they 'were restless and clearly emotional’.

6. The workers had been on strike for barely one hour.

In all of those circumstances fairness and good sense dictated that the employ-

ILJ 1000 (LAC) at 1006H-I: '"When considering the question of dismissal it is im-
portant that an employer does not act overhastily. He. must give fair warning or
uitimatum that he intends to dismiss so that the employees involved in the dis-
pute are afforded a proper opportunity of obtaining advice and taking a rational
decision as to what course to follow. Both parties must have sufficient time to
cool off so that the effect of anger on their decisions is eliminated or limited.'

Before turning to consider the fairness of the uitirﬁatu'm, I would like to emphasize
that whether an illegal strike may fairly be met with an immediate dismissal or
whether fai i

Still bearing in mind this Court's comment supra concerning the fact that most of
the facts material to the case in question appear to be in dispute, the above-men-
tioned considerations need to be related briefly to this case.

Regarding the first consideration, the years of service of the relative Applicants
are not known to this Court and regarding the second consideration, it could
hardly be said (on the strength of Respondent's version) that the apparent cause
of the stoppage related to matters which were materially "of legitimate concern
to the employees in relation to their employment". The facts set forth in the

this particular case, whilst with reference to the fifth consideration, the Appli-
cants concerned do not appear to have been in a similar "emotional state". With
reference to the fourth consideration and the reproach on Applicants' behalf to
the effect that Respondent had failed to consult with First Applicant before ha-
ving dismissed the Applicants in question, it seems that the behaviour of the
Applicants who were dismissed was on the face of it neither irrational nor unex-
pected, Mr Snyman having accused, on behalf of Respondent, First Applicant to-
gether with the other relative Applicants of harassment and it being "apparent




from the contents of this affidavit as set out above that the first applicant is ei-
ther unable or unwilling to ensure that its members act in a conciliatory manner
and comply with proper consultation processes" (par 3.33.3 at 43 of the bundle).

In the aforementioned Appeal Court-case the following was also held:

"In my opinion the most important considerations which should have been taken
into account in determining the appropriate relief were the following (at 79):-

1. The illegal and unacceptable conduct of the employees which clearly con-
stituted an unfair labour practice on their part, and also a breach of their
employment contracts.

2. The overhasty dismissal of the employees which | have already held also
constituted an unfair labour practice.

3. The substantial length of service of the majorify of the employees.

4. The short duration of the strike at the time of the unfair dismissal.

5. The absence of prior imprope( conduct by the emp!oyéas.

6. ‘The likelihood that if a fair and reasonable ultimatum had been given to

the employees the strike would have been of very short duration.

In my judgment the appropriate relief which should have been granted to the em-
ployees by the Industrial Court was, as it correctly held, one of reinstatement,

I'am further of the opinion that the Industrial Court should have marked its disap-
proval of the misconduct of the employees by refusing them any back-pay. In ef-
fect those of them who did not take up other employment at the same or a better
wage will have lost almost one years' wages - a most substantial punishment to
pay for a couple of hours of unlawful and ill-considered conduct. Nevertheless the
principle is an important one. Employees and their unions must take into account
the high risk which they run when the provisions of the law are flouted and the
whole purpose of collective bargaining is subverted - for that is the inevitable
consequence of an illegal strike."

event of re-instatement in cases such as the one concerned, the refusal of back-
pay by the Court is a reality (cf supra). Of relevance s also the following which
appears in the above-mentioned Appeal Court-case (at 77-78): "In a number of
decisions of the Industrial Court and the Labour Appeal Court it has been re-
garded almost as axiomatic that in the absence of special circumstances an unfair
dismissal should have as its consequence an order for reinstatement ---. No rea-
sons are furnished for those conclusions and, in my opinion, they are too widely
stated. In every case the Industrial Court must make a reasonable determination.
In some cases fairness and justice may dictate that reinstatement is the proper
relief. In others compensation or some other form of relief may be more appropri-
ate. A rule of thumb, even if applied on a prima facie basis, will tend to fetter the
wide discretion of the Industrial Courtfor the Labour Appeal Court). --. In my




opinion the correct approach is to give due consideration to the relevant conduct
of the parties and, in the light thereof, to decide upon the appropriate relief:---,

The granting of a remedy in terms of section 46(9) as mentioned above, will not
only depend on oral evidence but is also questionable in view of the relevant sec-
tions as set out in the aforegoing. Also cf Amcoal Colliery & Industrial operations
Ltd v National Union of Mineworkers (1992) 13 ILJ 359 (LAC); Photocircuit SA

action, but the respondent’s entreaties fell upon deaf ears. ---. The workers, en-
gaged in an illegal and unfair strike --- and their demand that the notice which re-

As to the question of the alleged unfair re-employment, there is nothing sufficient
before the Court to justify relief in favour of Applicants in terms of this applica-
tion.

In view of the provisions of section 43(4)(b) of the Act in question and the
aforegoing, this Court deems it expedient and reasonable not to grant the relief
sought by Applicants, hereby dismissing the relative application.

There is no order as to costs.

SIGNED AT BLOEMFONTEIN ON THIS 25 pay OF NOVEMBER 1994,

EL
ADDITIONA ER



