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[1]       On   30   May   2004,   the   appl icant,   Ms   Pi l iso,   an   administrator 

in   the   f i rst   respondent’s   document   management   systems 

department   (“DMS”),   found   a   note   wr i t ten   in   Afr ikaans   on   a 

photograph   of   hersel f .   The   photograph   was   aff ixed   to   her 

workstat ion   in   the   DMS   department.     The   words   wri t ten   on 

the   photograph   were   extremely   crude   and   offensive.     The 



next  day  she found a similar second note on a photograph of hers, this 

time in English. A similar note was received by another female employee 

of the first respondent at more or less the same time.  

 

[2]         Ms   Pi l iso   fe l t   scared,   shocked,   unsafe   and   insul ted   as   a 

resul t   of   these   two   incidents.     She,   af ter   receipt   of   the 

second   note,   immediately   cal led   her   col leagues   and   the 

second   respondent,  Mr   Theo   van   den   Berg   (“van   den   Berg”) 

who   was   part   of   the   f i rst   respondent ’s   management.     He 

promised   and   undertook   to   submit   documents   to   the   f i rst 

respondent ’s   top   management   and   to   convene   a   meet ing 

wi th employees under h is supervis ion.  Not only d id he not do 

so,   a l leges   the   appl icant,   but   she   is   general ly   aggrieved   by 

the   manner   in   which   the   respondents   deal t   wi th   these 

incidents   of   sexual   harassment.   I   wi l l   deal   fu l ly   wi th   this 

later herein.

 

[3]     Ms   Pi l iso’s   complaint   is   in   the   main   in   terms   of   the 

Employment     Equi ty   Act   55   of   1998   ( the   ‘EEA”).     In   the 

al ternat ive   she   cla ims   in   del ict   on   the   basis   that   the   f i rst 

respondent   fai led  in   i ts duty  to  ensure  that   i ts  workplace was 

safe.   In   the   fur ther   a l ternat ive,  Ms  Pi l iso   c la ims  by   v i r tue  of 

the v io lat ion of her const i tut ional   r ights  in  the workplace.

                   

                   RELEVANT PROVISIONS OF THE EEA



 

[4]           I t  was  suggested   that   the   legis lat ive   framework  wi thin    which 

I    am  to  decide  th is  matter   is   to  be  found  in  Sect ions 2,  3,  5, 

6,  50(2) and 60 of  the EEA.

 

[5]            Sect ion 2 sets out  the purpose of  the  legis lat ion which  is:

 

  “To achieve equi ty   in  the workplace by –

(a)   promoting   equal   opportuni ty   and   fa i r   t reatment   in 

employment   through   the  el iminat ion   of   unfai r   discr iminat ion; 

and

b) (b)      …. “

 

[6]          Sect ion 3 of  the EEA deals wi th  the way  in which  the Act  is  to 

be      interpreted.    I t  provides that:    

 

                    “3.    Interpretation of  this Act

                     This Act must be  interpreted –

 (a)      in compliance wi th  the Const i tut ion;

                          (b)      so as to give effect  to  i ts purposes;

c) (c)       taking   into   account   any   relevant   code   of 

good   pract ice     issued   in   terms   of   th is   Act   or 

any other employment  law;

 

 



(d)   In   compl iance   wi th   the   internat ional   law   obl igat ions   of 

the   Republ ic,   in   part icular   those   contained   in   the 

Internat ional   Labour   Organisat ion   Convent ion   (No. 

111)   concerning   Discr iminat ion   in   Respect   of 

Employment and Occupat ion.”

 

[7]        The EEA places a posi t ive duty on an employer  to  ensure   that 

i ts  workplace  is   f ree   from unfai r  discr iminat ion.    Sect ion 5 of 

the EEA accordingly  reads as fo l lows:

 

            “5.    Elimination of Unfair  Discrimination

Every   employer   must   take   steps   to   promote   equal 

opportuni ty   in   the   workplace   by   el iminat ing   unfai r 

discr iminat ion  in any employment pol icy or pract ice.”

 

And   “employment   pract ice”   is   def ined   in   the   EEA   as   including 

“ the   working   environment   and   faci l i t ies”.     Commentators   have 

noted that  Sect ion 5 of  the EEA:

 

“…   requires   employers   to   take   steps   in   advance,   to   be 

proact ive   in   the   el iminat ion   of   unfai r   d iscriminat ion   and   not 

simply   to   si t   back   and   wai t   to   be   informed   before   doing 

something.     The   absence   of   ef for t   in   ant ic ipat ion   of 

discr iminat ion may wel l   found  l iabi l i ty .”



 

 

(See   Thomson   and   Benjamin,   South   Afr ican   Labour   Law, 

Volume 1 at CC1–25 to CC1­26).

 

[8]          The  EEA clear ly  prohibi ts  sexual  harassment  of  an  employee 

in  the workplace.   Sect ion 6 accordingly provides as fo l lows:

       

                “6.    Prohibit ion of Unfair  Discrimination

1) (1)             No   person   may   unfai r ly   discr iminate,   d i rect ly   or 

indirect ly,     against   an   employee,   in   any   employment 

pol icy   or   pract ice,   on   one   or   more   grounds,   including 

race,   gender,   sex,   pregnancy,   mari ta l   status,   fami ly 

responsibi l i ty ,   ethnic   or   socia l   or ig in,   colour,   sexual 

or ientat ion,   age,   disabi l i ty ,   re l ig ion,   HIV   status, 

conscience,   bel ief ,   pol i t ical   opin ion,   cul ture,   language 

and bi r th.

 

      (2)        ….

(3)   Harassment   of   an   employee   is   a   form   of   unfai r 

discr iminat ion   and   is   prohibi ted   on   any   one,   or   a 

combinat ion   of   grounds   of   unfai r   d iscriminat ion   l is ted   in 

subsect ion (1).”

 



[9]          Ms Rabkin­Naicker,  who appeared on behal f  of   the  appl icant, 

submit ted   that,   as   the   respondents   admit ted   that   sexual 

harassment of   the appl icant had taken place  in  the 

workplace,   i t   was   not   necessary   to   consider   what   exact ly 

const i tutes sexual  harassment.

 

[10]         Sect ion   60   of   the   EEA   creates   a   form   of   statutory   v icar ious 

l iabi l i ty   in   respect   of   an   employer   whose   employee   sexual ly 

harasses   a   co­employee   whi le   at   work.     I t   provides   as 

fo l lows:

       

                    “60.   Liabil i ty  of Employer

1) (1)             I f   i t   is   a l leged   that   an   employee,   whi le   at   work, 

contravened a provis ion  of   th is  Act,  or  engaged  in  any 

conduct  that,   i f  engaged  in by that employee’s 

employer,   would   const i tute   a   contravent ion   of   a 

provis ion   of   th is   Act,   the   al leged   conduct   must 

immediately   be   brought   to   the   attent ion   of   the 

employer.

  (2)       The   employer   must   consul t   a l l   re levant   part ies   and 

must   take   the   necessary   steps   to   el iminate   the 

al leged   conduct   and   comply   wi th   the   provis ions   of 

th is Act.

3) (3)               I f   the   employer   fa i ls   to   take   the   necessary 



steps referred  to  in subsect ion 2, and  i t   is  proved  that 

the employee has contravened  the   relevant  provis ion, 

the   employer   must   be   deemed   also   to   have 

contravened  that provis ion.

 

4) (4)               Despi te   subsect ion   (3),   an   employer   is   not 

l iable   for   the conduct  of  an employee  i f   that  employer 

is   able   to   prove   that   i t   did   a l l   that   was   reasonably 

pract ical   or   to   ensure   that   the   employee   would   not 

act  in         contravent ion of  this Act.”

 

THE APPLICANT’S SECTION 60 OF THE EEA CLAIM.

 

[11]     I   do   bel ieve   I   wi l l   not   do   Ms   Rabkin­Naicker ’s   argument 

before   me   an   injust ice   by   summarising   i t   as,   in   the   main, 

contending     that   the   f i rst   respondent   is   v icar iously   l iable   in 

terms   of   the   prescr ipts   of   Sect ion   60   of   the   EEA.     In   doing 

so,   i t   was   argued   that   Ms   Pi l iso   had   compl ied   wi th   her 

obl igat ion   in   terms   of   Sect ion   60(1)   in   that   the   conduct 

const i tut ing   a   contravent ion   of   a   provis ion   of   the   EEA   was 

immediately  brought   to   the  attent ion  of   the  employer.     I t  was 

accordingly   contended   that   the   f i rst   respondent   in   part icular 

fa i led   to   comply   wi th   i ts   obl igat ions   prescribed   by   Sect ion 

60(2)   of   the   EEA.   Accordingly   i t   was   argued   that   the 

necessary   steps   required   by   Sect ion   60(2)   meant   that   an 



employer   must   act ively   fol low   i ts   procedures   prescribed   in 

such   sexual   harassment   pol icy   as   i t   has.   The   f i rst 

respondent ’s   sexual   harassment   pol icy   promised   that 

complaints   would   be   treated   wi th   respect   and   would   be 

handled   wi th   seriousness   and   sensi t iv i ty   and   that 

appropriate  act ion would be  taken.     I t  was contended  that,   in 

breach   of   this   pol icy,   the   f i rst   respondent   was   di latory   in 

responding   to   Ms   Pi l iso’s   report   and   that   i t   fai led   to   display 

the requis i te standard of care  towards  i ts employee.   

 

[12]     The   counter   argument   presented   by   Mr   Madima,   who 

appeared     on   behal f   of   the   respondents,   was   to   the   effect 

that   i t   was   essent ia l   for   the   appl icant   to   prove   that   an 

employee   of   the   f i rst   respondent   was   responsible   for   th is 

misconduct   for   i t   to   at tract   vicar ious   l iabi l i ty   under   Sect ion 

60  of   the  EEA.  He contended  that   the  appl icant  had  fai led   to 

establ ish  th is essent ia l   jur isdict ional   fact.    

 

[13]         I t   is  c lear   that,   for  Sect ion  60  of   the  EEA  to   f ind  appl icat ion, 

an   appl icant   must,   at   the   very   least,   a l lege   that   an 

employee,  whi le  at  work,  had  contravened  a  provis ion  of   the 

EEA whi lst  at  work.    Once  this has been al leged,  the conduct 

needs  to  be brought   to  the attent ion of   the employer  and  th is 

must be done  immediately.

 



[14]     I t   was   pointed   out   on   behal f   of   the   f i rst   respondent   that 

Sect ion  60(3)  of   the  EEA provides  that  an  employer  wi l l  only 

be   deemed   to   have   contravened   a   re levant   provision   of   the 

EEA  i f   i t  was   proven   that   an   employee  of   that   employer   had 

contravened   that  provis ion  of   the  EEA.   I t  was  submit ted   that 

the   use   of   the   def ini te   “ the   employee”   in   subsect ion   60(3) 

indicated  that  a part icular employee had to  be  ident i f ied, and 

that   employee   be   proven   had   contravened   the   relevant 

provis ion   of   the   EEA,   before   any   l iabi l i ty   could   possibly 

at tach to  the employer under  th is sect ion of  the EEA. 

 

[15]     In   l ight   of   the   fact   that   Sect ion   60   of   the   EEA   clear ly   is 

intended   to   create   statutory   vicar ious   l iabi l i ty   in   respect   of 

an   employer   where   i ts   own   employee   contravened   a 

provis ion of   the EEA,  i t   is  apparent   that   i t  was a prerequis i te 

that  the appl icant herein should, as a minimum, have al leged 

that   an   employee   of   the   f i rst   respondent   had   contravened   a 

provis ion   of   the   EEA.   In   addi t ion,   or   as   a   minimum 

requirement,   the   appl icant   bore   the   onus   to   prove   that   such 

employee   of   the   f i rst   respondent   had   contravened   the 

provis ion of   the EEA. Once  these minimum requirements had 

been met,   the deeming provis ion would k ick  in and would  the 

employer   be   deemed   to   have   contravened   the   part icular 

provis ion of   the EEA.

 



[16]       I   could   nowhere   f ind   that   Ms   Pi l iso   actual ly   a l leged   that   an 

employee   of   the   f i rst   respondent,   whi lst   at   work, 

contravened   a   provis ion   of   the   EEA.   The   appl icant   also   did 

not   adduce   any   di rect   evidence   to   the   effect   that   i t   was   an 

employee   of   the   f i rst   respondent   who   had   contravened   the 

sexual   harassment   herein.   I f   I   understood   the   argument   of 

Ms  Rabkin­Naicker   correct ly,   she   contended   that  Sect ion  60 

did   f ind   appl icat ion   herein   as   the   appl icant   had   made   the 

necessary   al legat ions   in   the   pleadings   of   her   case.     I   must 

confess   that   I   could   not   f ind,   even   by   impl icat ion,   the 

al legat ion  being  made  by   the  appl icant   in  her  p leadings   that 

i t   was   an   employee   of   the   f i rst   respondent   who   had 

contravened   a   provis ion   of   the   EEA.     Even   i f   I   were   to 

accept   this   al legat ion   to   have   been   impl ied,   e i ther   at   the 

t ime   of   the   appl icant   having   reported   the   incident   to   her 

employer,   or   in   the   pleadings,   then   I   st i l l   need   to   be 

sat isf ied   that   the  appl icant   has  sat isf ied   the  onus  of  proving 

that   an   employee   of   the   f i rst   respondent   had   contravened 

the relevant provis ion of  the EEA.

 

[17]     In   this   regard,   the   argument   presented   on   behal f   of   the 

appl icant  was,   I  bel ieve,   two­fo ld.   In   the   f i rst   instance  i t  was 

suggested   that   I   should,   on   a   balance   of   probabi l i ty ,   f ind 

that   i t   was   an   employee   of   the   f i rst   respondent   who 

committed   the   sexual   harassment.     I t   was   argued   that   I 



should   re ject   the   so­cal led   “contractors   defence”   put   up   by 

the f i rst   respondent.  The evidence  in  this  regard on behal f  



of   the  appl icant  was   that   there   was  access   control   into   the 

DMS   department   because   i t   contained   conf ident ia l   cl ient 

f i les.   So   the   suggest ion   was   obviously   that   i t   could   only 

have   been   one   of   the   f i rst   respondent ’s   employees   who 

could  have entered  the  DMS department  area  at   the   t ime  in 

quest ion and perpetrated the sexual  harassment.    

 

[18]         I t   was   countered   by   the   f i rst   respondent   that,   whi lst   there 

was control   to  enter   the area,  persons could at   the  time        leave  the area by simply 

pressing a button which appears to have allowed a party on the inside of the DMS area to 

leave it without having to use his or her access card and at the same time for another 

person to then enter the area without an access card.

 

  [19]       I t  was however  submit ted on behal f  of   the appl icant   that  the 

f i rst   respondent   was   hoisted   by   i ts   own  petard   when,   in   i ts 

ef for ts   to   present   i ts   so­cal led   contractor ’s   defence,   i ts 

wi tnesses   painted   a   picture   of   a   complete   lack   of   control 

into   the   DMS   department   area   where   the   appl icant   was 

working.     This   evidence,   so   i t  was   contended,  merely   gave 

substance   to   the   appl icant ’s   al legat ion   that   the   f i rst 

respondent   fa i led   to   provide   a   work   environment   that   was 

safe   for   i ts   employees,   part icular ly   safe   from   sexual 



harassment.  

 

[20]         I t   was   further   suggested   that   the   quest ion   whether   an 

employee   of   the   f i rst   respondent,   or   some   other   person,   was 

responsible   for   the   acts   of   sexual   harassment   had   to   be 

considered   wi th   due   regard   to   the   adequacy   of   the   employer’s 

act ions   to   consul t   the   relevant   part ies   and   to   take   the   necessary 

steps   to   el iminate   the   al leged   conduct.   I t   was   accordingly 

suggested   that  where  an  employer  demonstrably   fa i led   to  properly 

invest igate   the   al leged   conduct,   as   was   al leged   happened   in   the 

present   matter,   I   should   be   loath   to   give   any   weight   at   al l   to   the 

f i rst   respondent ’s   a l legat ion   that   the   perpetrator   may   have   been 

an  independent contractor or outs ide vis i tor   to  the premises.   This, 

i t   was   suggested,   was   more   especial ly   the   case   where   the   f i rst 

respondent,   al though   able   to,   fa i led   to   invest igate   the   possible 

involvement   in   these  incidents   in  quest ion  by   i ts  contractors’  staf f . 

I t   was   also   submit ted   that,   g iven   the   objects   and   purpose   of   the 

EEA,   Sect ion   60   thereof   should   not   be   read   to   al low   an   employer 

to   avoid   l iabi l i ty ,   when   i t   demonstrably   fa i led   to   make   any 

reasonable   effor t   whatsoever   to   invest igate   and   to   ident i fy   the 

perpetrator of    sexual  harassment.

 



[21]       The   appl icant ’s   main   c laim   was   therefore   founded   on   the 

proposi t ion   that   the   f i rst   respondent   fai led   to   take   the 

requis i te   steps   contemplated   in   Sect ion   60(2)   of   the   EEA 

and   that   the   deeming   provis ion   contained   in   Sect ion   60(3) 

had  been   tr iggered.    That  being   the  case,   so   i t  was  argued 

on behal f  of   the appl icant,   the  f i rst   respondent  did  not  meet 

the   “reasonably   pract icable”   standards   set   out   in   Sect ion 

60(4)   of   the   EEA,   to   ensure   that   i ts   employees   would   not 

act  in contravent ion of  the EEA.   

 

[22]       As   I   said,   an   appl icant   who   wants   to   re ly   on   the   statutory 

v icarious  l iabi l i ty  provis ions  of  Sect ion  60  of   the EEA bears 

the  onus   to   sat isfy   a  Court   that   i t   was  an  employee  of   that 

appl icant ’s   employer   who,   whi lst   at   work,   contravened   a 

re levant   provis ion   of   the   EEA.     I t   is   not   the   employer   who 

bears   the   onus   to   prove   that   i t   was   not   one   of   i ts 

employees   who   contravened   a   provision   of   the   EEA. 

Similar ly,   I   do  not  bel ieve   that,   i f   an  employee   is  unable   to 

sat isfy   the  onus   to   prove   that   i t   was  an  employee   of   his   or 

her   employer   who   had   in   fact   contravened   the   relevant 

provis ion   of   the   EEA,   that   i t   is   then   open   to   that   appl icant 

to   say   that,   because   of   the   fa i lure   by   the   employer   to 



proper ly   invest igate   the   matter,   the   Court   should   come   to 

the  assistance  of   that  appl icant  party  by  concluding,  on   the 

probabi l i t ies,   that   i t  was  an  employee  of   that  employer  who 

perpetrated  the contravent ion of  the EEA.

 

[23]     I t   is   made   very   clear   ( in   Sect ion   6(3)   of   the   EEA)   that 

harassment   of   an   employee   is   a   form   of   unfai r 

d iscriminat ion

 

                   When  an employee of  a  part icular  employer  has   fa l len   foul 

of   Sect ion   6(3),   and   i f   the   employer   is   not   able   to   prove 

that   i t   d id   al l   that   was   reasonably   pract ical   to   ensure   that 

the   employee   would   not   act   in   contravent ion   of   the   EEA, 

then   only   wi l l   such   employer   be   vicariously   l iable   for   the 

conduct  of  one of  i ts  employees.

 

[24]        Even  i f   I  were   to  assume  in   favour  of   the  appl icant   that  she 

had,  ei ther  at   the   t ime of   the   incidents,  or   in  her  pleadings, 

a l leged   that   an   employee,   whi lst   at   work,   had   contravened 

a   provis ion   of   the   EEA,   the   appl icant   did   not   adduce   any 

evidence   that   i t   was   an   employee   of   the   f i rst   respondent 

who had sexual ly harassed her.  On  the evidence adduced,   I 



am   sat isf ied   that   i t   can   not   be   ruled   out   that   i t   was   at   the 

t ime   of   the   incidents   of   sexual   harassment   possible   for   a 

person   other   than   an   employee   of   the   f i rst   respondent   to 

have   entered   the   DMS   department   area   and   to   have 

committed   the  acts  of  sexual  harassment  of   the  appl icant.   I 

am   unable   to   agree   that   I   can,   on   a   balance   of 

probabi l i t ies,   on   the   evidence   before   me,   f ind   herein   that 

an employee of   the  f i rst   respondent  was  responsible   for   the 

admit ted   acts   of   sexual   harassment   of   the   appl icant.   I   am 

therefore   also   unable   to   agree   that   the   deeming   provision 

of   Sect ion   60   of   the   EEA   was   act ivated,   or   that   the   f i rst 

respondent   has   been   shown   to   be   vicar iously   l iable,   under 

c i rcumstances   where   the   appl icant   has   not   sat isf ied   the 

onus of  proving,   in   the   f i rst  p lace,   that   the  contravent ion  of 

the   EEA   was   perpetrated   by   an   employee   of   the   f i rst 

respondent.   That   being   the   case,   I   am   accordingly   of   the 

v iew   that   the   appl icant   has   fa i led   to   establ ish   an   essent ia l 

jur isdict ional   fact   to   succeed   in   her   c laim   in   terms   of 

Sect ion 60 of   the EEA,  namely  that  an employee of   the  f i rst 

respondent   had   committed   the   sexual   harassment   of   the 

appl icant.   I   am   obviously   then   unable   to   hold   the   f i rst 

respondent   v icariously   l iable   in   terms   of   Sect ion   60   of   the 



EEA  for  such sexual  harassment  as   the  appl icant  did  suffer 

at   the   hands   of   an   unknown   perpetrator,   or   to   award   her 

damages or compensat ion.   

               

I   accordingly   turn   to   consider   the   appl icant ’s   al ternat ive 

c laims.    

 

                   THE APPLICANT’S DELICTUAL CLAIM.

 

[25]         Whi lst   i t   was   contended   on   behal f   of   the   respondents   that 

any   del ictual   cla im   ar is ing   out   of   an   employer’s   a l leged 

fa i lure   to   provide   a   safe   working   environment   should   be 

determined   by   the   Civ i l   Courts,   I   am   sat isf ied   that   th is 

Court   does   have   jur isdict ion   to   deal   wi th   del ictual   cla ims 

ar ising from employment and from  labour disputes.

 

 

 

[26]         I t   is  accepted and  tr i te   that  an  employer  has a  common  law 

duty  to   take reasonable care  for   the safety  of   i ts  employees 

and   to   provide   i ts   employees   wi th   a   safe   working 

environment.   Employers   are   statutori ly   enjoined   to   pro­



act ively   prevent   and/or   e l iminate   discr iminat ion   and 

harassment,   obviously   including   sexual   harassment.   The 

SCA   has   held   that   th is   duty   of   employers   under   the 

common   law   must   logical ly   also   include   the   duty,   under 

appropr iate   c i rcumstances,   to   protect   employees   from   the 

psychological   harm   which   could   possibly   be   caused   by 

sexual  harassment  by  co­employees.  See  Media  24  Ltd  and 

Another   v   Grobler   2005   (6)   SA   328   (SCA)    at   349   E­F.   The 

SCA   in   the  Media   24   case    (at   350   F­G)   also   held   that   the 

legal   convict ions   of   the   community   require   an   employer   to 

take   reasonable   steps   to   prevent   sexual   harassment   of   i ts 

employees   in   the   workplace   and   to   be   obl iged   to 

compensate   the   vict im   for   harm   caused   thereby,   should   i t 

negl igent ly  fa i l   to do so.  

 

[27]       Whi lst   i t   was   common   cause   between   the   part ies   that   the 

conduct   complained   of   by   Ms   Pi l iso   amounted   to   sexual 

harassment,   and   i t   was   admit ted   by   the   respondents   that 

the   appl icant   d id   suffer   harm   as   a   resul t   of   the   sexual 

harassment,   the   issue   remained   whether   the   f i rst 

respondent,   or   any   of   the   other   individual   respondents,   or 

through  them,  the  f i rst   respondent,  were  l iable  in  law to pay 



the   damages   and   compensat ion   cla imed   by   the   appl icant 

for   the   harm   she   had   suffered   as   a   resul t   of   the   sexual 

harassment.

 

[28]       To   attract   vicar ious   l iabi l i ty   at   common   law   the   pla int i f f   in 

essence   had   to   prove   that   the   perpetrator   of   the   sexual 

harassment   was   an   employee   of   the   employer.     The 

appl icant   would   fur ther   have   had   to   prove   that   the 

perpetrator   committed   the   del ict   against   her   whi lst   act ing 

wi thin   the   course   and   scope   of   the   perpetrator ’s 

employment.

 

[29]         The   appl icant   said   she   did   not   know   who   wrote   the 

offending  words  on  her  photograph  on   the   two  occasions   in 

quest ion.     The   f i rst   respondent   contended   that   i t   was   not 

only   i ts   employees  who  had  access   to   the  area   in   quest ion 

but   a lso   outsiders   such   as   messengers   from   cour ier 

companies,   post   of f ice   personnel   and   cleaners.     I t   was 

further   test i f ied  on  behal f   of   the   f i rst   respondent   that,   once 

persons had gained access  through the main entrance of  i ts 

workplace,   they   would   be   able   to   gain   access   to   the   DMS 

area   in   quest ion,  as  wel l   as  other  areas   inside   the  bui ld ing 



without   access   cards.     Cleaners,   for   example,   had   access 

to   the   area   in   quest ion   at   night   pr ior   to   the   incidents   of 

sexual   harassment.     I   am   sat isf ied   that   the   appl icant   has 

nei ther   a l leged   nor   has   she   succeeded   to   prove   that   the 

perpetrator   of   the   sexual   harassment   is   or   was   an 

employee   of   the   f i rst   respondent.     In   l ight   of   the   evidence 

on   behal f   of   the   f i rst   respondent,   not   successful ly   rebutted 

by  the appl icant,   that   i t  was possible   for  persons other   than 

i ts   employees   to   gain   access   to   the   area   in   quest ion,   I   am 

unable,   even   on   the   probabi l i t ies,   to   f ind   that   the   sexual 

harassment   herein   was   perpetrated   by   an   employee   of   the 

f i rst   respondent   in   the  course  and  scope  of  his/her  employ. 

In   the   resul t   the   appl icant ’s   del ictual   cla im   in   terms   of   the 

common law must also fa i l .    

 

                     THE APPLICANT’S CONSTITUTIONAL DAMAGES CLAIM.

 

[30]         I   turn   to   deal   wi th   the   appl icant ’s   fur ther   al ternat ive   c laim 

for const i tut ional  damages.   I t  was argued on  the appl icant ’s 

behal f   that   const i tut ional   damages   may   be   awarded   as 

appropr iate   rel ief   where   no   statutory   remedies   have   been 

given,  or no adequate common law remedies exist .    



 

[31]      According   to   the  appl icant ’s   statement   of   case,   her   cla im   is 

based   on   the   al legat ion   that   the   f i rst   respondent,   through 

i ts   management   personnel ,   including   but   not   l imi ted   to   the 

th i rd   and   fourth   respondents,   fa i led   and/or   neglected   to 

promote 

                    equal  opportuni ty   in   the  workplace  as   i t   fa i led   to  el iminate 

unfai r   discr iminat ion   in   i ts   employment   pract ices. 

Notwi thstanding   the   aforesaid   al legat ion,   the   fourth 

respondent   did   not   feature   in   th is   case.   Only   the   second 

and   th i rd   respondents   did.   This   is   not   re levant   herein   in 

l ight   of   the   conclusion   which   I   arr ived   at   and   the   basis 

therefore.  The  f i rst   respondent   is   fur ther  accused  of  having 

fa i led   and   neglected   to   ensure   that   the   appl icant   was 

working   in   a   safe   and   secure   environment   and   to   have 

fa i led   or   neglected   to   invest igate   proper ly,   or   at   al l ,   the 

issues   surrounding   her   harassment.     The   appl icant   a l leged 

that   the   f i rst   respondent   had   tr iv ia l ised   the   issue  of   sexual 

harassment  in  that   i t   fa i led and/or neglected: 

• •         to   provide   assistance   to   the   appl icant   by   counsel l ing 

her;

• •         to provide certa inty   in procedures  to be fo l lowed;  and 



• •         not   to   expose   the   appl icant   to   fur ther   acts   of 

harassment or  int imidat ion.

 

[32]       Before  I  consider  these al legat ions  further,   I   f i rst   turn  to  the 

issue of   “const i tut ional  damages”.      Conradie JA  in  Jayiya v 

M   E   C   for   Welfare,   Eastern   Cape,   2004   (2)   SA   617  ,   at 

618A, had  the fo l lowing to say about  i t :

“ ’Const i tut ional   damages’   in   the   sense   discussed   in 
Fose v Minister  of  Safety  and Secur i ty   1997  (3)  SA 786 
(CC)   (1997   (7)  BCLR   851)   at   826   (SA)   para   [69]   might 
be   awarded   as   appropr iate   re l ief   where   no   statutory 
remedies  have  been  given  or  no  adequate  common­law 
remedies   exist .     Where   the   lawgiver   has   legis lated 
statutory mechanisms for securing const i tut ional  r ights, 
and   provided,   of   course,   that   they   are   const i tut ional ly 
unobject ionable,  they must be used.  …”

 

[33]       As   I   have   indicated,   Sect ion   60   of   the   EEA   or   a   del ictual 

remedy   under   the   common   law   based   on   vicar ious   l iabi l i ty 

of   the   f i rst   respondent   does   not   f ind   appl icat ion   herein 

s imply by  reason of   the  fact   that   the appl icant  has not  been 

able   to   show   that   i t   was   an   employee   of   the   f i rst 

respondent   who   had   perpetrated   the   sexual   harassment.     I 

am also  sat isf ied   that   the  conduct   complained  of   to  which   I 

have   referred   a   moment   ago   in   paragraph   31,   can   not   be 

deal t   wi th   in   terms   of   any   of   the   provisions   of   the   Labour 



Relat ions Act  66 of 1995 (“ the LRA”).  None of  the  indiv idual 

respondents   stood   accused   of   personal ly   being   l iable   to 

pay   the   appl icant   any   damages   or   d id   the   appl icant   make 

out   a   case   that   these   individual   respondents   were 

personal ly  l iable  towards the appl icant.  

 

[34]       The   reason   for   the   appl icant   fa i l ing   to   prove   a   c laim   in 

essence  related   to  her   fa i lure   to  sat isfy   the  onus  rest ing  on 

her   to   prove   that   an   employee   of   the   f i rst   respondent 

perpetrated   the  sexual  harassment  which  she  suffered.  The 

appl icant  d id  not  strenuously,   i f  at  al l ,  pursue any case  that 

the   respondents  had   fa i led  any  of   their   legal  dut ies  prior   to 

the   incidents   of   sexual   harassment.   Her   pleadings 

essent ia l ly   complain   of   the   f i rst   respondent’s   fa i lures   to 

proper ly   respond   and/or   react   to   the   incidents   of   sexual 

harassment   to   which   the   appl icant   had   been   subjected   in 

the f i rst   respondent ’s workplace.  I  am therefore cal led on  to 

now   consider   the   response   by   the   f i rst   respondent   to   the 

admit ted   acts   of   sexual   harassment   perpetrated   against   i ts 

employee   at   i ts   workplace   under   ci rcumstances   where   the 

ident i ty  of   the  perpetrator   is  unknown.  The   f i rst   respondent 

admit ted   that   the appl icant  had suffered harm as a resul t  of 



the   sexual   harassment,   but   denies   that   i t   is   l iable   to   pay 

the  appl icant   any   damages   for   such  harm  suffered.   I   am  of 

the   v iew   that   what   the   appl icant   complains   of   (as   more 

part icular ly   ref lected   in   paragraph   31   hereof)   does   not 

at tract   a   statutory   remedy  under   the  LRA.   In   a   recent   case 

before   th is   court ,   incidental ly   also   involv ing   the   f i rst 

respondent,   the   matter   involved   racism   in   the   workplace. 

(See  SA   Transport   &   Al l ied   Workers   Union   on   behal f   of 

Finca   v   Old   Mutual   L i fe   Assurance   Company   (SA)   Ltd   and 

another   (2006)   27   ILJ   1204   (LC)).    One   of   the   f i rst 

respondent’s   employees   had   made   hersel f   gui l ty   of   a 

patent ly   racial   s lur  which  Revelas  J  d id  not  hesi tate   to   f ind 

const i tuted   unfai r   discr iminat ion   against   persons   based   on 

their   race,   ethnic   and   social   or ig in   as   foreseen   by   Sect ion 

9(3) of   the Const i tut ion.    At  page 1209,  para.   [9] ,  Revelas J 

states  the fo l lowing:

“An   employee   who   exper iences   th is   type   of 
d iscriminat ion   in   the  workplace,   having   the   r ight   to   fai r 
labour   pract ices   in   terms   of   Sect ion   23(1)   of   the 
Const i tut ion,   has   the   r ight   to   approach   a   competent 
Court   in   terms   of   Sect ion   38   of   the   Const i tut ion   for 
appropr iate   re l ief .     That   would   include   the   Labour 
Court .”
 

 



In   the   same   judgment   (at   page   1215,   para   [39]   Revelas   J 

said  the fo l lowing:

 
“The  delay   and   i ts   cause  were   very   unfai r   to   Mr  Finca. 
He   was   just i f iably   angry   and   hurt ,   he   deserved   far 
better   t reatment   than   he   received,   by   way   of 
addressing   his   problem.   ……   In   my   view,   the   f i rst 
respondent’s   fa i lure   to   protect   Mr   Finca   amounted   to 
di rect  d iscriminat ion.”

 
 

I t   is   apparent   that   Mr   Finca’s   complaint   was   also   di rected 

at   what   his   employer   had   done,   or   fa i led   to   do,   af ter   the 

discriminat ion had been perpetrated against  him by a  fe l low 

employee.

   
[35]       What   is   c lear   f rom   the   EEA   is   that   unfai r   d iscriminat ion   is 

expressly   prohibi ted   on   any   one,   or   a   combinat ion   of 

grounds   l is ted   in   that   Act.   Sexual   harassment   is   equal ly 

c lear ly   regarded   as   a   form   of   unfai r   d iscriminat ion.     There 

is   equal ly   no   doubt   that   employers   are   required   to   take 

steps   in   advance,   and   to   be   pro­act ive,   in   the   el iminat ion 

and   prevent ion   of   unfai r   discr iminat ion.   I t   may   not   s imply 

s i t                       back   and   wai t   to   be   informed   of   i t   having 

happened before doing something.   The absence of ef for t   in 

ant icipat ion of d iscriminat ion may wel l   found  l iabi l i ty .



 

(See   Thomson   and   Benjamin,   South   Afr ican   Labour   Law, 

(supra)     Volume 1 at CC 1­24  to CC1–27)   

 

[36]     Mr   Madima’s   opening   remark   in   th is   Court   was,   rather 

dramatical ly,   to  the effect   that   “ th is  is  a case  l ike no other” . 

A   number   of   wi tnesses   wi th   extensive   exper ience   in   the 

employment   f ie ld   agreed   that   the   extremely   vulgar 

comments  made,  and   the  manner   in  which   i t  was done,  had 

never   been   exper ienced   by   them   nor   have   they   ever   heard 

of   th is   kind   of   conduct   in   the   workplace.     The   relevance   of 

th is   is   that   I   am   of   the   view   that   one   can   hardly   f ind   that 

the   f i rst   respondent   could   or   should   have   ant ic ipated,   or 

foreseen,   th is   k ind   of   conduct   being   perpetrated   against 

one of   i ts  employees.    This  being  the case,   i t  can  hardly  be 

expected   of   the   f i rst   respondent   to   have   done   anything 

more,   or   else,   which   may   have   prevented   th is   most 

unfortunate  incident.   I  am accordingly not persuaded at al l  

that   the   f i rst   respondent   (or   for   that  matter  any  of   the  other 

respondents)   have   been   shown   to   have   fa i led   to   provide   a 

safe  working  environment   to   the  appl icant   in   the  sense  that 

they   had   fa i led   to   take   reasonable   steps   to   prevent   th is 



kind of conduct   f rom occurr ing.   

 

[37]      This   however   st i l l   leaves  me   to   f inal ly   consider   the   conduct 

of   the   f i rst   respondent   complained   of   by   the   appl icant   and 

relat ing   in   essence   to   how   i t   acted,   or   responded,   af ter   i t 

had   become   aware   of   th is   most   ser ious   attack   on   the 

appl icant ’s  digni tas   and   person   at   her   workplace.   The 

appl icant   says   that   this   incident,   as   wel l   as   the   f i rst 

respondent’s   react ion   or   response   thereto,   or   i ts   fa i lure   to 

do  so,   through   i ts  senior  management   level  employees,   lef t 

her   to   feel   insul ted,   angry,   humi l iated,   embarrassed   and 

unsafe.   The   respondents   did   not   ser iously,   i f   at   a l l ,   take 

issue   wi th   the   expert   psychologist   evidence   as   to   what 

speci f ic   incidents   had   caused   the   appl icant   mental   t rauma. 

One   cause   of   t rauma,   according   to   the   psychologist ,   was 

the   way   in   which   the   appl icant   exper ienced   the   f i rst 

respondent’s  react ion or response to  the  incident.  

 

[38]     The   undisputed   evidence   by   the   appl icant   was   that,   as   a 

resul t  of   the   incidents,  her  sel f  conf idence was  low and she 

fe l t  bad about  hersel f .    She had  feel ings  of   inadequacy and 

at   home  she  was  moody  which   she  never  was  before.    She 



was unable  to  trust  people around her,  especial ly at  work.

 

She even considered  resigning  from work which would have 

affected   her   fami ly   as   she   was   the   breadwinner.     She   had 

to   go   under   psychological   supervision   and   care   as   a   resul t 

of  shock and stress caused by the harassment.    

 

[39]       In   th is   regard,   i t   is   however   important   to   consider   what   I 

accept   as   the  undisputed  evidence  of  Ms  Helena  Thornton, 

a   c l in ical   psychologist ,   who   test i f ied   on   behal f   of   the 

appl icant.  She   said   that   the   f i rst   shock   to   the  appl icant,   as 

much   as   one   could   art i f ic ia l ly   separate   them,   was   the 

receipt   of   the   sexual   harassing   notes   on   the   appl icant ’s 

photograph.   To   this   the   response   from   the   appl icant   was 

one   of   humi l iat ion,   anxiety,   fear   and   simply   the   shock   of 

receiv ing these notes on her photograph. 

 

[40]       The   second   event,   according   to   the   psychologist ,   that 

caused   psychological   d istress   for   the   appl icant,   was   that 

she did  not  know who  i t  was (who had done  these dastardly 

deeds)  and  that  had  the resul t   that  she did  not  know who  to 

trust.     The   appl icant   had   conf i rmed   that,   wi th   about   70 



people   who   worked   in   the   same   area   as   her,   and   wi th   her 

not   knowing   whether   i t   could   be   a   fe l low   col league,   or 

whether   i t   could  be  a  manager  who  might  have done   th is   to 

her,   i t   led   to   her   even   beginning   to   distrust   the   f i rst 

respondent’s   management.     This   in   turn   led   to   a   lot   of 

wi thdrawal   on   the   part   of   the   appl icant,   for   example   not 

want ing to work  late.    

 

[41]       Ms   Thornton   test i f ied   that   a   th i rd   area,   which   she   could 

ident i fy   as   a   source   of   psychological   distress   for   the 

appl icant,   was   the   response   from   her   employer.   The   way 

she   fe l t   they   were   not   l is tening   to   her,   not   taking   her 

ser iously,   responding   too   slowly,   not   giv ing   her   feedback 

and  especial ly   being   sent   back   to   the   DMS   area  which   she 

had been seconded away  from,  when she  fe l t   that  would  be 

the   worst   thing   that   could   happen   to   her.     The   appl icant ’s 

responses   to   th is   th i rd   area   of   ident i f ied   psychological 

d istress   were   that   she   fe l t   disappointed,   angered   and 

fearfu l .     According   to   Ms   Thornton,   the   appl icant   was   very 

angry at   the s low pace and  the  lack of   feedback on  the part 

of   her   employer.     She   further   test i f ied   that   the   appl icant 

experienced   horror   and   anxiety,   helplessness   and   fear 



when   she   was   to ld   by   her   employer   that   she   had   to   return 

to   the   DMS   department   where   the   abuse   had   happened. 

The appl icant   fe l t  penal ised because others had  the chance 

to   be  promoted,  but  because   she  no   longer  wanted   to  work 

late,  she   fe l t   she  would  not  be  seen   to  be  working   late  and 

that   may   affect   her   prospects   of   promotion.     The   appl icant 

fe l t   that  she was unheard  and  that  her   fears  were  not  being 

taken   ser iously,   having   to ld   people   she   was   fearfu l   to 

return,   yet   them   insist ing   she   must   return.     The   appl icant 

fe l t   she   was   uncared   for   and   isolated   and   she   began   to 

experience   increasing   paranoia,   feel ing   that   the   reasons 

why   she   was   not   being   heard,   or   things   were   not   being 

taken ser iously,  was maybe because she was black,  or   that 

people were  talk ing about her and that  i t  was a racial   thing. 

 

[42]       The   respondents   did   not   present   any   counter   expert 

evidence  to  any of   this  evidence on behal f  of   the  appl icant. 

Al l   that   was   attempted   to   be   done   was   that   in   cross 

examinat ion   and   argument   i t   was   suggested   that   the 

greater   part   of   the   psychologist ’s   expert   evidence   was 

hearsay   as   she   al legedly   had   rel ied   on   a   report   compi led 

short ly   af ter   the   incident   by   a   psychiatr ist ,   Dr   Fortu in.     I t 



was   accordingly   suggested   that   Ms   Thornton’s   evidence 

was hearsay.     I   do  not  agree.    Ms Thornton’s  evidence was 

very   c lear ly   that   i t   is   a   very   standard   pract ice   for 

professionals   l ike   her   to   use   another   professional ’s   report , 

but   s imply   for   purposes   of   comparison   and   to   see   whether 

she   comes   to   the   same   conclusions.     She   test i f ied   that   Dr 

Fortu in’s   report   was   very   re levant   and   that   99%   of   al l   the 

work   that   is   done   in   psychology,   they   always   regard 

previous   people’s   opinions,   especial ly   i f   they   are   mental 

heal th  pract i t ioners,  but also keep an open mind and do not 

a lways   agree.   There   are   t imes   that   you   f ind   corroborat ing 

evidence to give the same diagnoses.

 

[43]       In   the   absence   of   any   contradict ing   expert   evidence,   I   am 

sat isf ied  to  accept,  and  to   rely  on,  Ms Thornton’s  evidence. 

What   is   most   re levant   of   her   evidence   is   that   she   test i f ied 

that,  on  the appl icant  being seconded out  of   the area where 

the   incident   had   taken   place,   her   mental   state   improved. 

However,   when   she   was   to ld   that   she   would  have   to   return 

to   her   old   workstat ion,   where   the   sexual   harassment   had 

taken   place,   that   was   another   tr igger   for   her   psychological 

t rauma   that   was   experienced   by   the   appl icant   as   the   very 



worst   t ime.  She  fe l t  sad,  alone,  abandoned,  want ing   to  give 

up,   threatening   to   resign   and   eventual ly   sought   psychiatr ic 

help   by   seeing   Dr   Fortuin.   Once   the   appl icant   was 

permanent ly   removed   to   a   new   department,   she   again 

became   competent,   re laxed   and   fe l t   strong.   When   Ms 

Thornton   saw   the   appl icant,   she   had   in   essence   recovered 

and   only   suffered   some   anxiety   associated   wi th   talk ing 

about   the   incident.     Ms   Thornton   concluded   that   the 

appl icant   had   dur ing   2004   suffered   from   adjustment 

d isorder 

and   features   of   a   general ised   anxiety   disorder   and/or   post 

t raumatic   stress   disorder.     She   explained   that   an 

adjustment   disorder   is   diagnosed   when   there   is   an 

ident i f iable   stressor   that   causes   signi f icant   psychological 

d istress.     She   further   test i f ied   that,   i f   you   remove   the 

stressor,   by   taking   the   person   away   from   what   is   causing 

the  stress,   the  symptoms normal ly   resolve  wi th in  6  months. 

The   appl icant ’s   stress   symptoms,   according   to   Ms 

Thornton,   peaked   in   November/December   2004,   and   i t 

coincided   wi th   the   t ime   that   the   appl icant   thought   she 

would   have   to   return   to   her   o ld   department.     Ms   Thornton 

further   concluded   that   the   appl icant,   al though   she   has 



essent ia l ly   recovered,   remained  vulnerable   in   that,   i f   in   the 

future   an   event   occurs   that   reminds   her   of   what   had 

happened,   she   could   come   back   to   the   post   t raumatic 

stress.    

 

[44]       According   to   the   appl icant,   the   f i rst   incident   was   not   taken 

ser iously   by  her   at   the   t ime   and   she   thought   i t  was   a   joke. 

However,   when   the   same   incident   occurred   the   next   day, 

she  was   very   scared.  She   did   not   know  what   was  going  on 

and   she   thought   somebody   was   after   her.     She   therefore 

reported   the  matter   to  her  departmental  head,  Mr  Theo  van 

der Berg ( the second respondent) .    He said he was going  to 

take   the   matter   to   top   management.     When,   af ter   two 

weeks,  nothing  had  happened,   the  appl icant  asked van den 

Berg   what   was   going   on   and   he   advised   her   that   top 

management  had  not   come  back   to  him.  The  appl icant   said 

that   she   then   went   to   the  Assistant  Div is ional  Manager,  Mr 

Zama   Mjekula   ( the   th i rd   respondent) .     Mr   Mjekula   knew 

about   the   matter   and   advised   the   appl icant   that   he   was 

going   to   cal l   a   meet ing   wi th   his   superior .     He   did   however 

not   revert   to   the  appl icant  about   this  meet ing  he  was  going 

to   cal l .     The   appl icant   said   th is   meet ing   wi th   Mr   Mjekula 



was about   three  weeks after   the   incident.    That  wi l l  place   i t 

round about  the 21 s t  of  June 2004.   

 

[45]         In   terms   of   the   chronology   of   events,   i t   is   re levant   to 

ment ion   that   in   terms  of  evidence  and  documents  adduced, 

the   Group   Forensic   Services   (“ the   GFS”)   of   the   f i rst 

respondent   opened   a   case   relat ing   to   th is   incident   on   21 

June   2004.   The   reporter   of   the   case   is   indicated   to   have 

been   Zama   Mjekula.     The   GFS   consul tant   is   indicated   as 

Mark   Manual .     The   appl icant   test i f ied   that   Manual   d id   not 

contact   her   but   that   she   had   seen   him   on   1   July   2004, 

which was when he took down an aff idavi t   f rom her.    

 

[46]         The   appl icant   then   reported   the   matter   to   her   union,   the 

Organisat ion of Labour Affa i rs  (“ the union”)   in  the person of 

Mr   Michael   Marawu,   the   Chairman   of   the   union,   who   went 

to   see   the   f i rst   respondent’s   management.     A   meet ing   was 

then   organised   wi th   van   den   Berg,   Mjekula   and   Manual . 

The   appl icant   stated   that   at   th is   meet ing   Manual   said   that 

he   had   done   al l   he   could   to   invest igate   the   matter   but   that 

the   only   opt ions   were   polygraph   and   handwri t ing   tests. 

According   to     the   appl icant,   the   meet ing   between   her   and 



the union, Forensics,   the second and  the  th i rd  respondents, 

took   place   two   weeks   after   the   appl icant   s igned   her 

af f idavi t ,   which   places   i t   at   approximately   the   middle   of 

July 2004.   

 

[47]      The  appl icant   conf i rmed   that   the   incidents  had   lef t   her   very 

angry,   she   fe l t   humi l iated   and   was   fear ing   for   her   l i fe   and 

could   not   work   late.     At   home,   she   was   always   angry   and 

could  not  sleep at  n ight.  She could  not  even wake up  in   the 

mornings   and   did   not   feel   l ike   going   to   work.     Her   15   year 

o ld  daughter  who   l ives  wi th  her  d id  not  want   to  be  wi th  her 

a l l   the   t ime   because   she   was   always   angry   wi th   her 

daughter.     She   did   get   medical   assistance   because   Mr 

Mjekula   suggested   the   wel lbeing   program   of   the   f i rst 

respondent.    She attended a 45 minutes  to an hour session. 

She   was   crying   al l   the   t ime   and   the   therapist   she   was 

ta lk ing   to   suggested   that   she   should   speak   to   her   union, 

but   she   had   al ready   done   so.     The   reason   why   she   wai ted 

to   go  and  see  a  private  psychiatr ist  was   that   she  had  been 

seconded   to   move   to   another   department   and   was   happy 

about   th is.     The   secondment   took   place   in   November   2004 

and   lasted   for   a   month.   She   said   she   was   not   seconded 



because  of   the   incident.     I t  was  only  a  normal  secondment. 

When   she   was   to ld   by   Mr   Mjekula   that   she   would   be   going 

back   to   the   DMS   department,   she   fe l t   angry   and   fe l t   that 

these people did not    care about what had happened  to her. 

She  said   that  when  she  had  asked  Mr  Mjekula  whether   she 

could not be moved to another department,  he had said  that 

there   was   nothing   they   could   do.   This   was   on   8   December 

2004.    She  had   told  Mr  Mjekula   that   she   could  not   go  back 

to   that   department   as   she   was   scared  and   she  was   fear ing 

for  her   l i fe.    After   she  had  gone   to  see  Dr  Fortu in,  she  was 

put   on   medicat ion   and   i t   d id   help.   She   had   put   in   hol iday 

leave   from   17   December   2004   t i l l   17   January   2005,   but 

having   seen   Dr   Fortu in,   he   changed   that   to   sick   leave 

because she was diagnosed by Dr  Fortu in  as not  being wel l 

at   that  t ime.   After  her  return  in January 2005,  the appl icant 

went   to   see   the   f i rst   respondent ’s   general   manager,   cl ient 

services,   a   Ms   van   der   Mescht.     She   to ld   Ms   van   der 

Mescht   what   had   happened   to   her   at   DMS   but   Ms   van   der 

Mescht   did   not   know   about   i t .     The   appl icant   advised   her 

that   she   had   in   the   meant ime   referred   the   matter   to   the 

CCMA.     Ms   van   der   Mescht   advised   the   appl icant   that   she 

would   not   be   going   back   to   that   department.   She   was   then 



cal led by  a  manager  of  another  department,  a  Mr  Paul  Rist . 

He   advised   her   that   he   was   going   to   give   her   a   desk   unt i l 

he  found a department  she would be working wi th.    He gave 

her a desk  to  s i t  at   f rom 17 January unt i l  13 February 2005. 

On  14  February  2005,   she  was  moved   to  Money  Col lect ion, 

a new department of   the f i rst   respondent ’s.  

 

[48]         The   appl icant   stated   that   the   f i rst   respondent’s 

management  did  not  cal l  a  meet ing   for   the  speci f ic   incident 

but   that,   at   a   general   staf f   meet ing,   they   ment ioned   the 

incident.     This   meet ing   was   cal led   about   two   months   after 

the   th i rd   incident   ( the   two   involv ing   the   appl icant,   and   the 

simi lar   one   involving   the   other   employee).   In   addi t ion   Mr 

Mjekula had sent  out  a  communicat ion  to  al l   the  staf f   in   the 

appl icant ’s   department   te l l ing   them   that   something   had 

happened   in   the  department  and   that   they  were  busy   try ing 

to   f ind   the   culpr i t .     This   communicat ion   was   sent   out 

approximately   two   weeks   after   the   general   staf f   meet ing. 

That   would   place   i t   somewhere   towards   the   middle   of 

August 2004.    

 

[49]        On  29  October  2004,  or   thereabouts,   the  appl icant   referred 



a   dispute   to   the   CCMA.     The   summary   of   facts   of   the 

dispute   state   that   “employee   received   insul t ing   and 

offensive   communicat ion   wi th in   the   working   environment 

and   the   company   fa i led   to   take   reasonable/necessary 

steps.”   Under   the   heading   “Descr ibe   the   procedures 

fo l lowed”   the       appl icant   stated   “managers   informed   about 

the matter  and no act ion was  taken  in  th is regard”.

 

[50]       The   GFS   case   which   was,   as   I   said   ear l ier ,   opened   on   21 

June   2004,   indicated   that   the   f inal isat ion   date   was   18 

November   2004.     In   essence   the   report   ref lects   that   the 

GFS   received   the   request   on   21   June   2004   to   invest igate 

the   matter.   I t   s imply   fur ther   ref lects   that   interviews   were 

conducted   wi th   the   appl icant   and   Ms   Hatt ingh,   ( the   other 

employee who   received  very  simi lar  of fensive  mater ial )  and 

i t   concludes   by   indicat ing   that   the   matter   had   been 

discussed wi th   the management  of  DMS,  who  indicated   that 

they   would   moni tor   the   s i tuat ion   and   that   they   were   in   the 

process   to   instal l   cameras  and  access   control   in   their   area 

for better  control  purposes.    

 

[51]         Some   e­mai l   act ivi ty   took   place   between   the   GFS   and   Mr 



van den Berg  of   the  DMS department   in   the   f i rst   few weeks 

of  November   2004.   I t  was   suggested  by  Ms  Rabkin­Naicker 

that   th is   was   spurred   on   by   the   appl icant   having   referred 

her  d ispute,   complain ing  about  management’s   inact iv i ty,   by 

the end of October 2004.   

 

[52]       The appl icant  test i f ied  that she approached Mr Mjekula on 6 

December   2004,   af ter   she  had  been   to ld   that   she  would  be 

moving   back   to   the   DMS   department.     This   led   to   the 

appl icant,  on 11 February 2005,  thanking Mr Mjekula  that at 

last  he had come through for her  in d i f f icul t  c i rcumstances. 

 

[53]        The appl icant   said   that  Mr  Mjekula  had  only  suggested  that 

she   goes   to   the   employee   wel lness   program   (“ the   EWP”) 

af ter   the   meet ing   between   her   and   her   union,   the   Forensic 

Consul tant   and   Messrs   Mjekula   and   van   der   Berg.   The 

t iming   of   th is   was   placed   somewhere   in   July   2004.   The 

appl icant   said   that   the   reason   why   she   only   went   to   the 

EWP once  was   that  when  she  went  back,  her   therapist  was 

busy wi th  another  pat ient,  so  she had  to  wai t  outs ide  for  15 

minutes.    That  was why she decided  to  go  and see her  own 

doctor.    



 

[54]       The   appl icant   a lso   test i f ied   that   she   was   to ld   sometime   in 

October   2004   that   she   would   be   moving   in   terms   of   a 

secondment.     She   speci f ical ly   test i f ied   that   i t   was   only   a 

secondment   and   that   by   the   beginning   of   December   2004, 

she   was   to ld   to   go   back   to   her   o ld   department.     When   i t 

was   suggested   to   her   in   cross­examinat ion   that   she   would 

not   have   been   seconded   wi thout   Mjekula’s   say­so,   the 

appl icant   doubted   th is   because   she   had   to   go   and   see   a 

senior   manager   for   her   to   eventual ly   be   moved.     Under 

cross­examinat ion,   the  appl icant   a lso   repeated   that,   during 

her   meet ing   wi th   Mr   Mjekula   on   8   December   2004,   about 

her   moving   to   another   department,   that   he   had   said   to   her 

that   there was nothing he could do and  that  she would have 

to   move   back   to   the   DMS   department.   The   appl icant 

persisted   that   the   only   reason   why   she   found   a   permanent 

posi t ion   in   another   department   was   because   she   had 

communicated   wi th   Ms   van   der   Mescht.   The   appl icant 

test i f ied   that   she   had   to ld   Mjekula   that   she   would   resign   i f 

she   did   not   get  moved.     I t   was  put   to   the  appl icant   that  Mr 

Mjekula   would   test i fy   that   i t   was  not   easy   for   him   to   f ind   a 

place   for   her   in   another   department   as   people   did   not   just 



move   to   departments   wi thout   vacancies   being   avai lable. 

The  appl icant   d id   not   agree   wi th   the   proposi t ion   put   to   her 

by   Mr   Madima   that   Mr   Mjekula   negot iated   wi th   other 

departments   to   help   and   to   remove   her   from   the   host i le 

environment.   When   i t   was   put   to   the   appl icant   that   Mr 

Mjekula   would   test i fy   that,   because   he   cared,   that   is   why 

the   company   changed   the   access   cards   and   procedure   of 

entry,   and   that   that   was   why   the   CCTV   cameras   were 

instal led,   the  appl icant’s   response  was   that   i t  only  changed 

after   she   had   lef t   the   DMS   department   between   January 

and February 2005.   

 

[55]     Mr   Madima,   during   cross­examinat ion   of   the   appl icant, 

conf i rmed   that   i t   was   Mr   Mjekula   who   referred   the   incident 

to GFS and that  i t  had happened around 21 June 2004.

 

[56]     Mr   Madima   dur ing   cross­examinat ion   of   the   appl icant 

speci f ical ly   deal t   wi th   what   he   cal led   the   measures   taken 

by   the   f i rst   respondent   af ter   the   incident.     In   doing   so,   he 

essent ia l ly   deal t   wi th   the   proposi t ion   that   Mr   Mjekula   had 

suggested to   the appl icant  that she should go to  the EWB.  

 



                   The next  act ion on the part  of   the  f i rst   respondent  which Mr 

Madima   deal t   wi th   was   Mr   Mjekula’s   at tempts   at   removing 

the   appl icant   f rom   DMS.   Third ly,   the   changing   of   the 

access   cards   and   procedures   of   entry   and   the   instal lat ion 

of   CCTV   cameras   were   proposed   as   the   f i rst   respondent ’s 

react ion   to   the   incidents   of   sexual   harassment   of   the 

appl icant.     The   appl icant ’s   response   to   this   was   that   she 

conf i rmed   that,   in   or   about   the   middle   of   July   2004,   some 

six   weeks   after   the   incident,   Mr   Mjekula   did   suggest   that 

she should go  to   the EWP.   As  far  as moving her  to another 

department   was   concerned,   the   appl icant   remained 

adamant  about   two  th ings.    One was  that  Mr  Mjekula  had  in 

December   2004,   when   she   resisted   her   return   to   the   DMS, 

indicated   to  her   that   there  was  nothing  he  could  do.     I t  was 

only   af ter   she   had   approached   the   general   manager,   c l ient 

services,   that   she   eventual ly   was   moved   to   another 

department   by   the   middle   of   February   2005,   according   to 

the   appl icant.   In   respect   of   the   changed   access   cards   and 

the   CCTV   cameras,   the   appl icant   responded   that   th is   was 

only   done   in   January   or   February   2005,   af ter   she   had   lef t 

the DMS department.    

 



[57]       Mr   Madima,   having   completed   his   cross­examinat ion   of   the 

appl icant,  and   re­examinat ion  of   the  appl icant  having   taken 

place,   the   Court   adjourned.     The   next   morning   Mr   Madima 

sought  an  indulgence  to   re­open cross­examinat ion,  which  I 

a l lowed   him   to   do.     He   then   put   i t   to   the   appl icant   that   Mr 

Mjekula   would   come   to   test i fy   that   he   in   fact   had   talked   to 

his   col leagues   and   that   he   also   had   requested   the 

appl icant ’s  CV  so   that  he  could  hand   i t   over   to   some of  h is 

col leagues   so   that   they   in   turn   could   be   able   to   determine 

whether   the   appl icant   would   f i t   into   any   of   their   their 

departments.    An e­mai l  was handed  to   the appl icant   in   th is 

regard   which   turned   out   to   be   an   e­mai l   dated   19   January 

2005.     The   appl icant ’s   response   to   th is   was   that   i t   only 

happened   after   she   had   spoken   to   the   general   manager, 

c l ient   services.     Then   i t   was   put   to   the   appl icant   that   Mr 

Mjekula   would   test i fy   that   he   had   met   informal ly   on   the 

issue   in   quest ion   wi th   the   appl icant   and   Mr   Marawu.   The 

appl icant     responded   that   she   could   not   remember   th is. 

Prompted   by   me   whether,   stat ing   that   she   could   not 

remember   i t ,   was   i t   then   possible   that   i t   did   happen,   the 

appl icant   stated   that   i t   d id   not   happen.     No   version 

whatsoever   was   put   to   the   appl icant   as   to   what   was 



al legedly   discussed   dur ing   these   informal   meet ings   which 

Mr  Mjekula  would   test i fy  he  had  had  wi th   the  appl icant  and 

Mr Marawu.   

 

[58]       Mr   Marawu,   the   Chairman   of   the   union,   test i f ied   on   the 

appl icant ’s  behal f .    He said   that  he  received a cal l   f rom  the 

appl icant   in   July   2004.     The   appl icant   to ld   h im   about   the 

experience   that   she   had   had   and   what   had   happened   after 

that.  She   to ld  him  that   she  was  sexual ly   harassed  by   some 

col league   and   was   not   gett ing   the   necessary   assistance 

when   she   cal led   on   the   f i rst   respondent ’s   management   in 

the   DMS   department.   The   appl icant   had   advised   him   that 

she   had   not i f ied   everyone   in   the   f i rst   respondent ’s 

management   of   the   DMS   department   and   that   there   was 

also   a   forensic   consul tant   involved   but   that   she   was   not 

being   given   the   necessary   feedback   and   reports   by 

management.     Mr   Marawu   then   organised   a   meet ing 

between   the   appl icant   and   himsel f   and   Mr   van   den   Berg, 

Mjekula  and  the  Forensic  Consul tant,  Mark  Manual .    At   th is 

meet ing   Manual   explained   that   he   did   not   want   to   do 

forensic   test ing   because   i t   would   be   fut i le   because,   i f   he 

were   to   te l l   the   employees   that   there   was   going   to   be 



polygraph   and   handwri t ing   test ing,   the   culpri ts   who   were 

suspected   might   have   the   r ight   to   wi thdraw   from   the 

process   and   then   i t   would   be  a   waste.   Mr   Marawu   test i f ied 

that  when  they  wanted  to   f ind  out  why  i t  could  not  be  done, 

and   whether   the   examinat ion   of   handwri t ing   also   might 

a l low   people   to   reserve   their   r ight   not   to   part icipate   in   the 

process,  Manual  eventual ly  said   that  he  would   in  h is   report 

te l l   everything   that   he   had   done   and   that   which   he   could 

not   do,   and   the   reason   therefor,   and   that   he  would  give  Mr 

Marawu and  the appl icant  a   fu l l   report  about  what  had been 

done   or   not   done   by   management   so   that   they   could   see 

from   that   i f   there   were   any   loopholes.     Mr   Marawu 

conf i rmed   that   he   was   aware   that   polygraph   test ing   had 

been   done   by   the   f i rst   respondent   in   other   cases.     He   was 

referred   to   a   document   in   the   papers   from   which   i t 

appeared   that   an   Old   Mutual   Foundat ion   Manager   had 

requested   polygraph   examinat ion   for   her   department 

regarding   numerous   theft   cases   in   that   department.     He 

further conf i rmed  that  they were advised during  the meet ing 

that   the   forensic   department   had   no   guidel ines   for 

invest igat ing   such   misconduct   as   that   which   the   appl icant 

had   been   subjected   to.     Manual   advised   Mr   Marawu   that 



there   were   turnst i le   reports   that   were   drawn   and   he   was 

also   going   to   at tach   those   to   his   report ,   which   he   had 

promised would be given to  the union. 

 

[59]       Mr   Marawu   test i f ied   that   he   expected   this   report   wi th in   a 

week   after   the   meet ing,   but   when   he   received   nothing,   he 

cal led Manual   three  t imes but  he never   received any report . 

He   also   never   saw   the   turnst i le   reports   and   then   the 

dispute   was   referred   to   the   CCMA   in   October   2004.     He 

expressed   the   view   that   the   union   fel t   that   the   appl icant 

was not   t reated  wi th  sensi t iv i ty  and due   respect  at   the   t ime 

and   her   case   was   not   handled   wi th   ser iousness.     To   Mr 

Marawu’s   knowledge   none   of   the   cleaners   who   work   in   the 

affected  department  were   interviewed.    He   test i f ied   that   he 

got   the     sense   that   serious   measures   were   taken   when   i t 

comes   to   other   areas  and   certa in   cases  and   that   the  union 

would   have   l iked   to   get   the   same   sense   of   seriousness   on 

the   appl icant’s   case   at   the   t ime.     He   said   that   the 

expectat ion   was   that   they   would   get   a   report   that   would 

explain   to   them what  had happened and what  was,  and was 

not,   explored,   so   that   they   could   learn   from   that   what 

management had,  or had not,  done.    



 

[60]       Mr   Mjekula   test i f ied   on   behal f   of   the   f i rst   respondent   and 

obviously himsel f  as  the  thi rd  respondent  in  th is matter.    He 

test i f ied   that   he   was   appal led   when   he   saw   the   defaced 

photograph   of   the   appl icant.     He   said   i t   was   completely 

unacceptable,   and   his   immediate   thoughts   were   that   the 

harshest   discipl inary   sentence  would  have   to   be  meted  out 

against  whoever  wrote  the part icular  note.    He  test i f ied  that 

he   met   the   appl icant   af ter   he   had   met   the   second 

respondent,   Mr   van   der   Berg.     He   in   his   evidence   in   chief 

indicated   that   this   meet ing   wi th   the   appl icant   would   not 

have   been   less   than   two   weeks   after   the   incident.   This, 

incidental ly   corresponds   wi th   the   t iming   given   by   the 

appl icant   of   her   meet ing   wi th   Mr   Mjekula.   He   said   that 

during   th is  d iscussion  wi th   the  appl icant,   he  was  beginning 

to   see   the   impact   that   the   incident   had   had   on   her.     He 

described   i t   as   a   very   sensi t ive   conversat ion   which   they 

had   and   that   the   appl icant   dur ing   th is   conversat ion   had 

broken   down   and   that   i t   was   hurt fu l   and   painful   to   go 

through.    He consoled   the  appl icant  and  gave her  advice   to 

seek   professional   assistance   in   the   form   of   the   employer 

wel lbeing   program,   where   there   were   better   qual i f ied 



professionals   to   handle   such   sensi t ive   matters.     He   said 

that   he   qual i f ied   the   incident,   in   the   context   of   the 

workplace,   as   that   i t   was   something   that   had   shocked   the 

Old Mutual  community of   the people who were close to  their 

area.     I t   presented   a   grave   chal lenge,   so   said   Mr   Mjekula, 

in   terms   of   how   they   were   going   to   handle   i t .     Group 

forensics   confessed   to   the   fact   that   th is  was   the   f i rst   of   i ts 

k ind   that   they   had   to   deal   wi th.     He   saw   the   incident   as   a 

chal lenge for   the ent i re company.   

 

[61]        Dur ing Mr Marawu’s cross­examinat ion,   i t  was put   to  h im by 

Mr   Madima   that   Mr   Mjekula   would   give   evidence   that   he 

had   met   Mr   Marawu   informal ly   and   wi th   the   appl icant   on   a 

number   of   occasions   and   discussed   appl icant ’s   case.     Mr 

Marawu denied th is and stated that  the only meet ing he had 

wi th   Mr   Mjekula   and   the   appl icant   was   the   one   which   also 

involved   Messrs   van   der   Berg   and   Manual   and   that   af ter 

that,   he,  Mr  Marawu,  had   to   fo l low  up   from his  s ide.     In  h is 

evidence   Mr   Mjekula   said   that   he   had   numerous 

conversat ions   wi th   Mr   Marawu   on   the   matter   and   in 

between   wi th   the   appl icant,   a lso  on   the  matter.     I t   was   put 

to   h im  by   Mr   Madima,   dur ing  his   evidence   in   chief ,   that   he 



had   his   discussions   wi th   the   appl icant   separately   and   he 

conf i rmed   th is.     Mr   Mjekula   test i f ied   that   he   shared   the 

matter   wi th   his   immediate   seniors.   He   mentioned   them   by 

name.   He   said   that   he   sought   assistance   in   terms   of   how 

they   would   best   deal   wi th   the   unfortunate   incident   and   his 

col leagues   offered   their   opinions   and   suggest ions   on   the 

matter.     He   did,   however,   not   tel l   th is   Court   what   those 

opinions and suggest ions were.     In addi t ion,  he said he had 

discussions   wi th   Mark   Manual   of   GFS.     He   conf i rmed   that, 

at   the   conclusion   of   the   meet ing   between   GFS,   himsel f , 

Messrs   van   der   Berg   and   Marawu   and   the   appl icant,   Mr 

Marawu   would   have   been   wai t ing   for   a   formal   report   f rom 

the GFS advising of what steps  they had undertaken to deal 

wi th   the   unfortunate   incident.     He   test i f ied   that   there   were 

no   suggest ions   forthcoming   from   the   union   as   to   how   they 

should   deal   wi th   the   matter.     Mr   Mjekula   conf i rmed   that 

what   they   did   after   the   incident   was   to   change   the   access 

to   DMS   and   they   instal led   CCTV   cameras.   They   further 

conscient ised   employees   through  meetings   cal led   “Best   for 

u   Workshops”.   He   test i f ied   that,   in   these   workshops,   they 

discussed   the   fact   that   they   had   st i l l   not   found   the   person 

who   had   committed   th is   part icular   act   and   they   discussed 



the  sensi t iv i ty  around  race  relat ions.    The  instal lat ion  costs 

for   the  cameras  and   the  access  control  was   in   total   around 

R90 000.   

 

[62]     As   to   what   the   f i rst   respondent   had   done   to   f ind   the 

perpetrators,   Mr   Mjekula   said   that   they   f i rst   obtained   the 

turnst i le   reports   which   were   examined   and   looked   into. 

When nothing could be found from that,   they proceeded and 

not i f ied GFS.   He said  that staf f  meet ings were held,  asking 

people   to   come   forward  wi th   information   so   that   they  could 

get   to   f inding   out   who   the   perpetrator   was.     They   offered 

professional   assistance   to   the   appl icant   and   he   contended 

that he  faci l i tated the appl icant ’s move to  the New Business 

Department.     This   represented   everything   the   f i rst 

respondent   had   done   in   response   to   th is   incident, 

according to Mr Mjekula.

 

[63]         Mr   Mjekula   test i f ied   that   the   reason   why   handwri t ing 

experts   were   not   used   was   that,   at   the   t ime,   they   were 

undergoing   massive   change   management   and   i t   was   fe l t 

that,   making   the   staf f   part ic ipate   in   a   handwri t ing   expert 

exercise   might   have   resul ted   in   some   of   the   staf f   refusing 



to   part ic ipate.     He   regarded   the   decis ion   not   to   proceed 

wi th   handwri t ing   experts   to   have   been   reasonable.     The 

same   appl ied   to   polygraph   tests   namely   that   some 

employees   may   refuse.     When   he   was   asked   to   deal 

speci f ical ly   wi th   the   measures   the   f i rst   respondent   took   to 

protect   the   appl icant   af ter   the   incident,   Mr   Mjekula   repl ied 

that   af ter   the   incident,   they   seconded   the   appl icant   to   the 

New   Business   Department.     When   that   secondment   had 

come  to  an  end,  due   to   the  nature  of   the  work   in   that  area, 

the  appl icant  had  to  come back  to  DMS,  whi lst  on   the  other 

hand   they   had   to   cont inue   searching   for   a   sui table 

environment   for   her.     He   then   proceeded   to   explain   what 

the   normal   procedures   were     when   an   employee   moved 

from one  department   to  another.    He  test i f ied   that   they  had 

broken   the   rules   in   respect   of   the   appl icant   in   order   to 

accommodate   her.     He   said   that,   shocked   and   chal lenged 

as   the company was at   that  point ,   they did  al l   they  possibly 

could   to   f ind   out   who   the   perpetrator   was   and   also   in 

support ing the appl icant.  

 

[64]          Asked whether   there  was anybody  in   the   f i rst   respondent ’s 

top   management   who   had   been   speci f ical ly   charged   wi th 



report ing   back   to   the   appl icant,   Mr   Mjekula   said   i t   was   the 

DMS   management   that   was   supposed   to   give   feedback   to 

the   appl icant.     He   test i f ied   that   in   one   of   the   informal 

conversat ions  he  and  the  appl icant  had,  she had  raised  the 

issue of   the   frequency of   feedback wi th  him personal ly.    He 

had  asked  of  her  what   the   t iming  expectat ion  was   from her 

s ide  and  further  said   that  he  explained   that   the   reason why 

feedback did  not  come on a day  to  day or  weekly  basis  was 

because   the  matter  was  being   invest igated  and   that,   in   the 

absence   of   any   outcome   from   the   invest igat ion,   then   there 

was   no   feedback   to   give.   Unsurpr is ingly,   this   evidence 

el ic i ted   a   recordal   by  Ms  Rabkin­Naicker   that   the  appl icant 

was   not   g iven   the   opportuni ty   to   deal   wi th   th is   whi le   she 

was   being   cross­examined   as   this   proposi t ion   was   never 

put   to   her.     In   response,   Mr   Madima   contended   that   the 

version   that   was   put   to   the   appl icant   was   that   Mr   Mjekula 

would   come   and   test i fy   that   there   were   informal   meet ings. 

I t   is   to  be  noted   that   this  proposi t ion,  when  put   to  her,  was 

denied   by   the   appl icant.     She   clearly   ought   to   have   been 

confronted   wi th   the   aforementioned   al legat ions   of   Mr 

Mjekula.     Mr   Madima   suggested   that   the   version   was   put. 

When   I   confronted   him   wi th   the   proposi t ion   that   the 



contents   of   those   meetings   were   not   put   to   the   appl icant, 

he   tr ied   to   contend   that   the  version  was  put   as  a  matter   of 

fact.   The   record,   however,   ref lects   that   the   conversat ion 

about   which   Mr   Mjekula   test i f ied,   was   never   put   to   the 

appl icant.    

 

[65]      Under  cross­examinat ion,  Mr Mjekula conf i rmed  that   the  f i rst 

respondent  only  on   the  1 s t   day  of   the   tr ia l ,   through   i ts   legal 

representat ive,   conceded   that   the   conduct   of   wri t ing   the 

notes on  the appl icant ’s photograph,  had const i tuted sexual 

harassment   and   that   th is   was   the   f i rst   t ime   that   the   f i rst 

respondent’s   legal   representat ives  had actual ly  agreed   that 

th is   no   longer   was   in   d ispute   between   the   part ies.   I t   is   to 

be   noted   that   unt i l   th is   admission   was   made   at   the 

commencement of   the  tr ia l ,   the respondents had steadfast ly 

denied  that   the conduct   in quest ion had amounted  to  sexual 

harassment of   the appl icant.  

 

[66]       Relat ing to   the turnst i le  reports,  Mr Mjekula conceded under 

cross­examinat ion   that   somebody   would   have   had   to   be 

inside   DMS   to   have   wri t ten   the   notes   on   the   appl icant ’s 

photograph.     He   conf i rmed   that   the   turnst i le   reports   were 



not   in   the   bundle   of   documents   before   the   Court   and   that 

the   appl icant   or   her   legal   representat ives   had   also   never 

seen   the   turnst i le   reports.     Approaching   the   matter   on   a 

hypothet ical   basis,   Mr   Mjekula   conceded   that   the   turnst i le 

reports   would   have   shown   who   had   entered   the   DMS   area 

over   the   period   of   t ime   when   the   incident   had   taken   place. 

He   however   qual i f ied   i t   by   saying   that,   why   the   turnst i le 

reports   were   inconclusive,   was   that   at   the   t ime   that   would 

have   been   the   case   as,   i f   the   door   was   closed,   the   control 

access   going   in   and  out   of   the   DMS   area   was   not   as   str ict 

as   i t   became   after   the   incident   because   the   area   was   st i l l 

under construct ion.

 

[67]       Asked   whether   i t   would   have   been   possible,   i f   he   or 

forensics   had   ser iously   considered   whether   a   c leaner   or   a 

securi ty  guard might have been  the suspect,   that  they could 

have   asked   those   companies   to   provide   them   with   the 

names   of   the   people   who   were   on   duty   on   the   relevant 

n ight,  Mr   Mjekula   conf i rmed   that   th is  was  possible,   but   not 

done.     Mr   Mjekula   conf i rmed   under   cross­examinat ion   that 

the   f i rst  of  what  he   referred   to  as  a   formal  meet ing  wi th   the 

appl icant,   was   when   she   had   reported   the   matter   to   him. 



Having   conf i rmed   this,   Mr   Mjekula   qual i f ied   i t   by   saying 

that   th is   was   not   the   f i rst   t ime   he   had   spoken   to   the 

appl icant.     Mr   Mjekula   test i f ied   that   the   incident   was 

brought   to   h is   at tent ion   on   the   same   day   that   i t   had   been 

reported   to   management.     He   then,   under   cross­

examinat ion,  at tempted  to  say  that he went  down to  see  the 

appl icant   wi th in   a   week   of   the   incident.     He   eventual ly 

conceded that,  dur ing his evidence  in chief ,  he had  test i f ied 

that   he   had   spoken   to   the   appl icant   only   af ter   he   had   met 

wi th Theo van der Berg and  that  th is had happened not  less 

than  two weeks after   the   incident.    He  then  tr ied  to  suggest 

that   the   meet ing   which   he   was   test i fy ing   about,   which   had 

taken place  not   less   than  two  weeks after   the   incident,  was 

the   formal   meet ing   where   al l   the   part ies   were   involved.   In 

the  end  he  persisted  wi th   his   version   that  wi th in   a   week  of 

the   second   incident   being   brought   to   his   at tent ion,   he   had 

walked   downstai rs   to   see   exact ly   what   that   was   about   and 

to speak to  the appl icant.    

 

 

[68]       I t   was   put   to   Mr   Mjekula   by   Ms   Rabkin­Naicker   that,   wi th 

reference   to   the   Group   Forensic   Report ,   that   anything 



resembl ing   act ion   in   th is   matter   was   only   taken   after   the 

matter   was   referred   to   conci l iat ion   and   that   the   report   was 

prepared  ex   post   facto,   once   the   dispute   had   been 

declared,  to which Mr Mjekula responded  that,  based on  the 

dates,   the   proposi t ion   was   correct.     He   further   conf i rmed 

that   the CCTV cameras and  the access control  system were 

only   instal led   after   17   November   2004,   being   the   date   that 

forensics   c losed   their   f i le .     In   fact,   he   could   not   d ispute 

that  the cameras were only  instal led  in 2005.   

 

[69]     Mr   Mjekula   agreed   wi th   a   proposi t ion   put   to   h im   by   Ms 

Rabkin­Naicker   that   the   appl icant ’s   anguish   may   have 

abated   i f  a  person had been  found who had done  the  deed. 

He   also   conf i rmed   that   he   had   reported   the   matter   to 

forensics   and   that   he   was   the   one   who   had   expressed   the 

view   that   there   was   a   threat   to   the   personal   safety   of   the 

appl icant  or others.   

 

[70]       A   Ms   Schenck,   the   Operat ions   Manager   for   Group   Forensic 

Services   at   the   f i rst   respondent ’s   Mutual   Park   premises   in 

Cape   Town,   were   cal led   in   conclusion   of   the   respondents’ 

case.     She   test i f ied   that,   in   respect   of   the   measures   taken 



by  GFS  to   track  down   the  perpetrators,  Manual   interviewed 

the  appl icant   and   obtained   an  aff idavi t   f rom   her   to   f ind  out 

who   she   may   think   the   suspects   who   had   wri t ten   the   note 

may   be.     Secondly,   she   test i f ied,   Manual   vis i ted   the   scene 

to   f ind  out  who  had  access  to   the  area  and who could  have 

placed   the   note   where   i t   was   found   and   to   establ ish 

whether   there  were  any cameras   instal led   in   the  area.    She 

said   that   forensics   also   checked   the   access   control   to   see 

who  had  been   in   the  bui lding  at   the   t ime  and   that   they  had 

regular   fo l low   up   meet ings   wi th   the   DMS   management   to 

provide   them   with   feedback.     She   said   that   the   case   was 

treated   as   a   prior i ty   one.     She   test i f ied   that,   in   respect   of 

the   two   suspects   who   had   been   mentioned   by   the   other 

employee   as   possibly   having   wri t ten   the   note   to   her, 

forensics   obtained   their   Human   Resources   f i les   to   match 

their   handwri t ing   to   the   handwri t ing   on   the   notes.       She 

said   that   the   handwri t ing   was   vast ly   d i f ferent   to   those   on 

the   notes   and   that   there   was   no   other   opt ion   but   to   not 

cont inue   to   interview   them.     She   then   said   that   they 

proceeded   to   give   feedback   to   the   DMS   management   and 

made   recommendat ions   for   them   to   fol low   through   to 

prevent   th is   incident   in   the   future.     Ms   Schenck,   under 



cross­examinat ion,   conf i rmed   that   the   forensics   report   was 

a   summary   of   the   case.     She   conf i rmed   that   the 

invest igat ion   facts   contained   therein   were   that   af f idavi ts 

were   obtained   from   the   appl icant   and   the   other   employee 

and that  there was a discussion wi th DMS management.    

 

                    That  was   the   sum  total   of  what  was   included   in   the   report 

and   a   summary   of   the   invest igat ion.   Asked   why   there   was 

no   off ic ial   feedback   to   the   union   from   GFS,   Ms   Schenck 

conf i rmed  that   there was no off ic ia l   report  back but   that she 

knew   that   Manual   had   various   meet ings   wi th   DMS 

management   and   had   given   them   feedback   on   a   regular 

basis   of   the   f indings   and   where   GFS   were   on   the   matter. 

She   suggested   that   GFS   would   have   deal t   wi th   report ing 

back  to   the  union   i f   they  had  requested such a   report  back. 

Ms   Schenck   was   not   present   at   the   meet ing   where   Mr 

Marawu was promised  the   report  by  Manual  and he was not 

cal led   to   test i fy.    The   fact   that   the   report  was  promised  but 

never del iver by GFS stands uncontested.

 

[71]         In   assessing   the   evidence   adduced,   I   am   in   the   f i rst 

instance  sat isf ied   that   the   t ime   frame  of  events  as   test i f ied 



to   by   the   appl icant   can   be   accepted.     That   would   mean 

that,   in   summary,   Mr   van   der   Berg   was   not i f ied   by   the 

appl icant   the day  the second  incident  happened. This would 

have been ei ther  on 31 May or  1 June 2004.    When she had 

not   heard   from  Management   af ter   two   weeks,   the   appl icant 

reported   the   matter   to   the   next   level   of   management, 

namely   to  Mr  Mjekula.    When  she  again  had  heard  nothing, 

save   for   having   to   depose   to   an   aff idavi t   on   1   July   2004, 

she   approached   her   union   and   a   meet ing   took   place,   i t 

would   appear   towards   the   middle   of   July   2004.     Thereafter 

again   there   was   no   feedback,   notwi thstanding   the   fact   that 

her   union   made   a   number   of   cal ls   to   GFS   and 

notwi thstanding   the   fact   that   the   appl icant   and   her   union 

were   promised   a   fu l l   report   f rom   GFS   as   to  what   had   been 

done,  or  not  done,  and  the   reasons  for   their   conduct  dur ing 

the   invest igat ion.     The  appl icant   conf i rmed   that  Mr  Mjekula 

had   suggested   that   she   should   attend   the   EWP   which   she 

did   once   and   when   she   had   to   wai t   f i f teen   minutes   the 

second   t ime   she   wanted   to   attend   th is   program,   the 

appl icant   decided   to   go   to   her   own   doctor.     The   appl icant 

was  seconded   to  another   department  on  1  November  2004. 

This   secondment   was   unrelated   to   the   sexual   harassment 



incident.       When   she   had   to   return   to   her   own   department, 

she   on   6   December   2004   approached   Mr   Mjekula   and   saw 

him on 8 December 2004,   in  order   to  persuade him  to  move 

her   to   another   department.     He   advised   her   that   there   was 

nothing  he  could  do.                  She  then  went  on   leave  from 17 

December 2004  to  17  January 2005.                  Dur ing   th is   t ime, 

because   she   had   again   reacted   very   negat ively   to   the   fact 

that   she   had   to   return   to   the   same   department   where   the 

incidents   had   happened,   she   consul ted   a   psychiatr ist ,   Dr 

Fortu in.       He   changed   her   hol iday   leave   to   s ick   leave.     On 

her   return   in   January   2005,   she   went   to   see   the   general 

manager,   cl ient   services,   Ms   van   der   Mescht   who,   on 

hearing   about   the   matter,   immediately   took   the   necessary 

steps  which   led   to  her   ini t ia l ly  s imply  being  given  a  desk   to 

s i t   at .   She   was   eventual ly,   on   15   February   2005, 

t ransferred   to   another   department.   Ms   Thornton,   the 

psychologist ,   test i f ied   that   in   essence   three   events 

traumatised   the   appl icant.   The   f i rst   was   the   receipt   of   the 

sexual   harassing   notes   on   her   photograph.   The   second 

event,  which caused  trauma, was  the  fact   that   the appl icant 

d id   not   know   who   i t   was   who   had   perpetrated   the   sexual 

harassment   and  accordingly   she  did   not   know  who   to   trust. 



The   th i rd   cause   of   psychological   distress   for   the   appl icant 

was the response from her employer.    

 

[72]     For   a   number   of   reasons,   I   prefer   the   appl icant ’s   version 

relat ing   to   the   issue   whether   she   had   had   a   number   of 

meet ings wi th  Mr Mjekula.    This  proposi t ion was not   in i t ial ly 

put   to   the   appl icant   dur ing   cross­examinat ion   by   Mr 

Madima.     On   resumption   of   the   hearing   the   day   after   the 

appl icant ’s   cross   examinat ion   had   been   concluded,   having 

sought   the   indulgence   to   re­open   cross­examinat ion,   a l l 

that   Mr   Madima   put   to   the   appl icant   was   that   Mr   Mjekula 

would   test i fy   that   a   number  of   informal  meet ings  had   taken 

place.     She   denied   th is.     No   speci f ic   version   as   to   what 

a l legedly   happened   dur ing   these   meetings   was   put   to   the 

appl icant.     Mr   Mjekula’s   evidence   as   to   when   he   had   his 

f i rst   meet ing   wi th     Ms   Pi l iso   was,   to   say   the   least,   not 

sat isfactory.     In   fact  he patent ly  contradicted himsel f   in   th is 

regard.

 

[73]      What  do   I   therefore   f ind  did   the   f i rst   respondent,   through  i ts 

senior   management   employees,   do   after   these   horrendous 

incidents.     The   one   undisputed   act ion   taken   by   the   f i rst 



respondent,  was  that  Mr Mjekula suggested  to   the appl icant 

that  she  should  attend   the  EWP.  The appl icant  said   that  Mr 

Mjekula  had  only  suggested   that  she  should  do  so  after   the 

meet ing   between   her   and   her   union   wi th   the   Forensic 

Consul tant   and   Messrs   Mjekula   and   van   der   Berg.     The 

t iming   of   th is   was   according   to   the   appl icant   p laced 

somewhere   in  mid  July  2004.   I  have no  reason  to  doubt   the 

appl icant ’s   evidence   in   this   regard.   As   I   accept   the 

appl icant ’s  version  regarding  the meet ings  wi th  Mr Mjekula, 

even   i f   Mr   Mjekula   suggested   the   EWP   ear l ier ,   the   very 

earl iest   i t   could   then   have   been   made   was   when   she   saw 

Mr  Mjekula  when   she  had   to   approach  him  because  Mr   van 

der Berg had not provided her  wi th  feedback.   That  was  two 

weeks   after   the   incidents.     Mr   Mjekula’s   in i t ial   evidence 

was   that   he   had   f i rst   met   the   appl icant   not   less   than   two 

weeks after   the  incidents.

 

[74]       The next act ion  the  f i rst   respondent  c la imed  i t   took was  that 

Mr   Mjekula   was   the   person   who   al legedly   ensured   that   the 

appl icant   be   transferred   out   of   her   department.   The 

appl icant   denied   that   th is   was   so.   In   fact,   her   uncontested 

evidence   was   that   her   f i rst   t ransfer,   only   on   1   November 



2004,  was   merely   a   secondment   and  not   a   response   to   the 

sexual  harassment.    The   further  evidence  which   I   accept   is 

that   Mr   Mjekula,   in   the   f i rst   part   of   December   2004, 

indicated   to   the   appl icant   that   there   was   nothing   he   could 

do   to   transfer  her   out  of   the  department  where   the   incident 

had   taken   place.     Why,   i f   this   was   not   what   he   said   would 

the   appl icant   have   had   to   approach   the   senior   general 

manager   to   have   her   transferred   out   of   the   DMS 

department.  Only   in   the   second  hal f   of   January  2005,   af ter 

she   had   seen   the   senior   general   manager,   c l ient   services, 

was   there   an   immediate   and   acceptable   response   to   the 

appl icant ’s   anxiety   and   was   she   transferred   to   a   holding 

posi t ion where she merely,   i t  would seem, occupied a desk, 

and   thereafter,   on   15   February   2005,   was   she   al located   a 

permanent   t ransfer   to   another   department.   The   e­mai l   note 

which  the respondents handed  in belatedly  in support  of   the 

proposi t ion   that   Mr   Mjekula   was   the   one   who   in i t iated   the 

appl icant ’s   t ransfer,   was   dated   19   January   2005.   I   bel ieve 

th is was most probably  in response to  the general  manager, 

c l ient   services,   having   ini t iated   a   transfer   of   the   appl icant 

in react ion to her appeal   that   i t  be done.

 



 

[75]         The   further   act ion   c laimed   on   the   part   of   the   f i rst 

respondent   was   that   i t   changed   the   access   control   and 

instal led   CCTV   cameras   in   the   DMS   department.     This,   on 

i ts  own admission,  only  happened  after  17  November  2004. 

On   the   appl icant ’s   uncontested   evidence,   i t   only   happened 

after   she   had   lef t   the   DMS   department,   which   was   in 

January or February 2005.

 

[76]       I   have   been   unpersuaded   that   any   l iabi l i ty   at tached   to   the 

appl icant   by   reason   of   i ts ,   or   i ts   employee’s   conduct,   for 

which   i t  may  be   vicar iously   l iable   and   in   respect   of   events, 

or   the act ions or  inact ion of any of   the respondents,  pr ior   to 

the   incident   on   31 s t   May   and   1   June   2004.   The   quest ion 

that   I   have   to   consider   is  whether   the   manner   in   which   the 

appl icant  d id   respond  to   the  incidents of  sexual  harassment 

in   i ts   workplace   of   one   of   i ts   employees,   and   about   which 

the   appl icant   now   complains,   can   object ively   v iewed   be 

found   to   have   been   reasonable   and   suff ic ient.     The 

quest ion   that   then   ar ises   is,   i f   I   do   f ind   that   the   f i rst 

respondent’s   conduct,   through   i ts   senior   employees,   post 

the   incident   fa l l   short   of   the   standard   the   legal   convict ions 



of   the   community  may   reasonably   require   and  expect   of   an 

employer,   is   such   conduct   under   these   ci rcumstances 

act ionable   and   does   i t   const i tute   just   cause   for   the   f i rst 

respondent   to   be   held     l iable   to   pay   the   appl icant 

const i tut ional  damages  in  the amount cla imed,  or at  al l?

 

[77]       In   considering   this  aspect,   there   is   no  doubt   that  employers 

are   obl iged   to   provide   their   employees   wi th   a   safe   working 

environment.     I t   is  equal ly   c lear   that  employers  are  obl iged 

to   take   steps   to   el iminate   unfai r   discr iminat ion   in   any 

employment   pol icy   or   pract ice.     “Employment   pract ice”   is 

def ined   in   Sect ion   1   of   the   EEA   as   including   “ the   working 

environment and  faci l i t ies”.   There   is   no   doubt   that 

employers  are   required   to   take  steps  in  advance,  and   to  be 

pro­act ive,   in   the   el iminat ion   and   prevent ion   of   unfai r 

d iscriminat ion.   The   quest ion   however   is,   i f   I   were   to   f ind 

that   the   employer,   object ively   v iewed,   fa i led   to   act 

appropr iate ly   af ter   i ts   employee   had   been   subjected   to 

unfai r   d iscriminat ion,   such   as   sexual   harassment   in   her 

workplace,  by  an  unknown perpetrator,  and  i f   I   f ind   that   the 

employer   fa i led   to   respond   appropriate ly   to   support   the 

employee  and   to  protect  her  against  and/or   to  minimise,  as 



best   i t   can   under   the   c i rcumstances,   the   psychological 

t rauma   suffered   by   such   affected   employee,   does   such 

f inding   found   a   cause   of   act ion   in   terms   of   which   the 

employer   may   be   held   l iable   for   damages   because   of   the 

harm   suffered   by   the   employee   as   a   resul t   of   the   unfai r 

d iscriminat ion?

 

[78]           I   do   not   for   a   moment   hesi tate   to   conclude   that,   in   the 

event   of   an   employee   having   been   traumatised   in   the 

workplace   that,   even   i f   the   employer,   or   the   employee   for 

that   matter,   is   unable   to   ident i fy   the   perpetrator,   the   legal 

convict ions   of   the   community   wi l l   reasonably   require   and 

expect   of   an  employer   that,   by  way  of   example,   in   the   f i rst 

instance,   there   wi l l   be   prompt   react ion   by   the   employer   to 

commence   a   process   of   invest igat ion   which   wi l l   leave   no 

reasonable stone unturned  to  try and f ind the perpetrator.    

 

[79]     Secondly,   I   bel ieve   that   immediate   steps   should  be   taken   to 

provide   the  employee   wi th   the   best   possible   support   in   the 

nature of  counsel l ing and consul tat ion sessions  to establ ish 

what,   i f   any,   the   psychological   impact   of   the   incident   was 

on   the   employee.     In   conjunct ion   wi th   such   professional 



help,   and   through   di rect   personal   communicat ion,   I   bel ieve 

the   employer   should,   as   best   i t   can,   t ry   to   establ ish   what 

reasonably   could   or   should   be   done   in   support   of   the 

employee.   Clear ly,   the   highest   possible   level   of 

communicat ion   by   the   appropriate   employer   representat ive 

wi th   the   affected   employee   and   his   or   her   union,   as   the 

case   may   be,   is   required,   most   l ikely   by   i ts   human 

resources  personnel ,   i f   i t  has  such.  The worst   th ing   that  an 

employer  can  in  my opinion under  such ci rcumstances do  is 

to   leave   the  employee   in   the  dark  as   to  what   is  being  done 

to   f ind   the                       perpetrator.   Equal ly   bad   is   a   s i tuat ion 

where   the   affected   employee   does   not   know   what,   i f 

anything,   the  employer   is  doing,  or   intends  doing,   to  assist 

h im/her   to   cope   wi th   the   trauma   of   the   incident.   One   can 

certa inly   a lso   expect   the   employer   to   at   least   make 

enquir ies   as   to   what   the   employee   is   reasonably   expect ing 

the   employer   to   do   to   minimise   or   e l iminate   the   mental 

t rauma   possibly   caused  by   such  an   incident.   The   employer 

needs  to  take al l   reasonable steps to ascerta in what,   i f  any, 

mental   t rauma  the   incident  may have caused  the  employee. 

Communicat ion  between   the  employer   and   the  employee  of 

the   highest   possible   frequency   and   of   the   most   sensi t ive 



nature  is required.  

 

[80]       In   the   th i rd   place,   I   bel ieve   that   i t   is   necessary   for   an 

employer  which  has  exper ienced  a  workplace   incident   such 

as   the   one   herein   to   as   soon   as   is   possible   take   al l 

reasonable   steps   to   el iminate,   or   as   a   minimum   to   reduce, 

the  possibi l i ty   of   such  event   re­occurr ing.    What   I   have   set 

out   so   far   represents   a   minimum   of   what   I   bel ieve   can   be 

described   as   the   standard   of   fai r   labour   pract ices   an 

employee   may   expect   on   the   part   of   an   employer   under 

c i rcumstances   where   an   employee   has   been   traumatised 

through   a   workplace   incident   such   as   sexual   harassment. 

This,  as  I  have said,   is   i r respect ive of   the  quest ion whether 

the   trauma   was   caused   by   an   employee   or   not.     An 

employer   is   obl iged   to   provide   i ts   employee’s   wi th   a   safe 

working   environment   and   to   take   al l   reasonable   steps   to 

avoid   unfai r   d iscriminat ion   against   i ts   employees   by   any 

person   who   comes   onto   the   workplace.     That   wi l l   include 

taking   steps,   as  best   and   reasonably   as   i t   can,   to   prevent, 

avoid  or  minimise   the  possibi l i ty  of  employees suffer ing   the 

k ind   of   humi l iat ing   sexual   harassment   as   the   appl icant 

herein   was   subjected   to.   I   do   however   bel ieve   that   i t   is 



equal ly   c lear ly   required   of   employers,   af ter   an   event   such 

as   unfai r   discr iminat ion   has   been   perpetrated   in   the 

workplace against  one of   i ts  employees,  even  i f   the   ident i ty 

of   the   perpetrator   is   unknown,   to   meet   i ts   minimum   fai r 

labour   pract ice   obl igat ions   towards   i ts   employee   along   the 

l ines I  have suggested above. The conduct suggested being 

in  my mind a  fa i r  exposi t ion of  what,  very broadly  speaking, 

would   const i tute   the   minimum   fai r   labour   pract ices   on   the 

part   of   an   employer   where   an   employee   of   i t   has   been 

traumatised   by   improper   conduct,   such   as   sexual 

harassment,   even   by   an   unknown   perpetrator,   I   am   of   the 

v iew   that   i t   fol lows   that,   i f   the   employer   fa i led   to   meet 

these minimum fai r   labour pract ices,  i f   the employee cannot 

obtain   re l ief   through   any   statutory   or   common­law 

remedies,   and   his/her   const i tut ional   r ight   to   fa i r   labour 

pract ices   is   found   to   have   been   vio lated,   then   such 

employee   may   approach   th is   Court ,   in   appropriate 

c i rcumstances,   for   re l ief   in   terms   of   Sect ions   23(1)   and   38 

of  the Const i tut ion for  appropr iate rel ief .    

 

[81]       Measuring   the   f i rst   respondent ’s   conduct   against   the 

yardst ick   I   have   ear l ier   said   herein   is   what   I   bel ieve   to   be 



the  minimum  fai r   labour  pract ices an  employer  must  comply 

wi th   when   i ts   employee   has   been   psychological ly 

t raumatised   and   harmed   by   a   workplace   incident   such   as 

sexual   harassment,   I   am   of   the   view   that   the   f i rst 

respondent   herein   fa i led   to   meet   the   minimum   fai r   labour 

pract ices  which  could   reasonably  have  been  expected  of   i t . 

The   very   essence   of   the   appl icant’s   complaint   was   the 

absence   of   proper   communicat ions   from   her   employer   wi th 

the   traumatised   employee   hersel f   af ter   she   had   reported 

the   incidents   of   sexual   harassment.   I   f ind   such   absence   of 

proper  communicat ion  on   the  part  of   the   f i rst   respondent   to 

have   taken   place.   How   could   i t   ever   be   regarded   as 

acceptable,   where   an   employee   reports   an   incident   of   th is 

magni tude,   and   of   such   a   repugnant   nature,   for   the 

employer   not   to   revert   to   the   employee   at   al l ,   which   I   also 

f ind   happened,   forc ing   her   to   approach   the   next   level   of 

management,   and   to   have   to   do   so   some   two   weeks   after 

the horr i f ic   incident  had  taken place and reported  to  i t?   

 

[82]       As   I   have   said,   i t   is   at   the   earl iest   at   th is   meet ing,   two 

weeks   after   the   incident,   that   Mr   Mjekula   suggested   to   the 

appl icant   that   she   should   attend   the   EWP.     The   appl icant 



insisted   this   happened   in   mid   July   2004.   Whether   i t 

happened   two  or   six  weeks   later,   in  my   view,   i t   amounts   to 

too   l i t t le   too   late   in   respect   of   a   ser ious   and   wel l ­ intended 

response   from   the   employer.   The   appl icant   should   have 

been counsel led   immediately   the   incident  had been brought 

to   the   employer’s   at tent ion.   The   employer   had   a   duty   to 

ensure,   as   best   i t   could,   that   the   employee   receive   such 

counsel l ing.   This   delay   in   gett ing   the   appl icant   to   be 

counsel led   is   part icular ly   ser ious   where   i t   is   apparent   that 

the   f i rst   respondent   has   an   in­house   counsel l ing   program. 

As   I   have   said   ear l ier ,   I   bel ieve   that   the   employee   should 

immediately   af ter   the   incident   have   been   referred   to 

professional  counsel l ing.    

 

[83]        The  appl icant   should  have  been  kept   fu l ly  appr ised  of  what 

steps   exact ly   the   employer   were   taking   to   try   and   f ind   the 

perpetrator.   I   am   not   at   al l   certain   what   exact ly   the   DMS 

department   i tsel f   did   pr ior   to   i t   referr ing   the   matter   to   the 

GFS   on   21   June   2004.   Even   accept ing   that   the   DMS 

department   tr ied   to   invest igate   who   the   perpetrator   may 

have   been   by   perusing   the   turnst i le   reports,   I   bel ieve,   just 

as   cr iminal   conduct   needs   to   be   reported   immediately   to 



the  pol ice   for   them  to   invest igate,   th is   incident  should  have 

immediately   been   reported   to   the   f i rst   respondent ’s   GFS. 

Whi lst   i t   was   test i f ied   that   th is   department   had   never   had 

experience   wi th   such   an   incident,   i t   is   patent ly   clear   that 

th is   sect ion   had   the   wherewithal   to   invest igate   cr iminal 

misconduct.     In   any   event,   as   I   bel ieve   the   conduct   herein 

const i tutes  cr imen   in jur ia ,   the   pol ice   ought   to   as   wel l   have 

been   cal led   in   to   assist .   This  was  clearly   not   thought   to   be 

necessary   by   the   f i rst   respondent.   I   bel ieve   that   why 

nothing   was   fed   back   to   the   appl icant   is   that   the   f i rst 

respondent   through   i ts   responsible   senior   employees   did 

very   l i t t le   to  seriously  address   th is  most   serious   incident  of 

sexual  harassment of  one of   i ts  employees  in  i ts  workplace. 

I t  unt i l   the commencement of   this  case not  having admit ted, 

or   real ised,   that   i t   was   deal ing   wi th   a   case   of   sexual 

harassment,   i t   very   possibly   caused   the   f i rst   respondent ’s 

senior   employees   not   to   deal   wi th   the   matter   wi th   the 

degree of seriousness  they clear ly ought  to have.    

 

[84]         Al though   th is   was   not   raised   at   al l   as   the   reason   why   the 

f i rst   respondent  did  not   report  back   to   the  appl icant  what   i t 

was   doing   to   f ind   the   perpetrator,   in   the   event   of   such   fu l l 



disclosure   possibly   undermining   invest igat ions,   then   I 

nevertheless bel ieve  that an employee should be  to ld  i f   that 

is   the   reason   why   regular   communicat ions   as   to   what   was 

being   done   did   not   take   place.   In   the   present   matter   we 

know  that   the  DMS department  only   referred   the   incident   to 

the   f i rst   respondent ’s   forensic   services   department   three 

weeks  after   the   incident.   That  was  an   inadequate   response 

to  a very serious  incident.   I t   is  not  dissimi lar   to  a party   f i rst 

t ry ing   to   determine   who   perpetrated   a   cr ime   and   then,   i f   i t 

cannot   do   so   i tsel f   af ter   three   weeks,   to   then   refer   the 

matter  to  the pol ice. Just  as  is required  in  respect of  cr imes 

being committed  that   i t  must   immediately  be reported  to   the 

invest igat ing author i t ies,   th is ser ious  incident ought  to have 

been   reported   to   both   internal   and   external   ( the   Pol ice) 

invest igators  immediately and not  three weeks  later.

 

[85]       I   a lso   f ind   the   reasons   for   not   having   involved   handwri t ing 

experts  or  polygraph   test ing  not   very  persuasive.    L ikewise 

the   absence   of   using   the   turnst i le   reports   to   determine   at 

least  who exact ly  entered  the DMS area over   the  periods  in 

quest ion,   also   appears   to   prove   that   the   invest igat ion   was 

conducted   rather   superf icia l ly ,   or   at   least   not   wi th   the 



degree   of   earnestness   i t   required.     The   manner   in   which 

the   f i rst   respondent   approached   the   two   suspects   who   had 

been   ident i f ied   by   the   other   employee   who   had   suffered 

from   the   same   sexual   harassment   a lso,   I   bel ieve,   leaves 

much to be desired.

 

[86]       The   union   became   involved,   and   a   meet ing   was   held 

between   the   appl icant,   her   union   and   f i rst   respondent ’s 

managers,   some   six   weeks   after   the   incident.     When   fu l l 

explanat ions   were   not   tendered   at   th is   meet ing   about   i ts 

invest igat ions,   GFS   promised   the   union   a   fu l l   report .   This 

report   was   never   presented   to   the   union.     Such   report   as 

eventual ly   saw   the   l ight   of   day   ref lects   that   a l l   that   was 

done   by   GFS   was   that   they   took   aff idavi ts   f rom   the   two 

employees   who   were   harassed,   v is i ted   the   area,   checked 

the   access   controls   and   whether   there   were   cameras   and 

communicated wi th   the DMS department  about   i ts  progress. 

I t   d id   cal l   for   the   personal   records   of   the   two   ident i f ied 

suspects,   but   when   i t   fe l t   that   the   handwri t ing   did   not 

match,   th is   was   not   pursued   further   at   a l l .     The   overal l 

impression I  gained about  the  invest igat ions was  that  i t  was 

done   superf ic ia l ly   and   not   at   a l l   wi th   the   degree   and   effor t 



of   ser iousness,   which   the   misconduct   of   th is   nature 

required.

 

[87]       Turning   to   the   issue   of   p lacing   the   appl icant   in   a   di f ferent 

department,   there should have been  immediate consul tat ion 

sessions wi th  the appl icant by her employer  to  f ind out   f rom 

her   what   she   may   have   wanted   the  employer   to   do.   I t   is   in 

the   f i rst   instance   qui te   apparent   that   the   appl icant   was 

never   approached   and   asked   what   she   would   want   as   a 

possible   step   to   al leviate   the   c lear   psychological   t rauma 

she 

                    was   exper iencing.   I t   is   evident   that   her   secondment   was 

incidental   and  not   at   al l   as   a   resul t   of   the   incident   and   the 

trauma   she   was   exper iencing   by   being   in   the   department 

i tsel f .     Even   i f   I   were   to   f ind   that   her   secondment   was 

effected   as   a   resul t   of   the   f i rst   respondent’s   a l leged 

compassion,   and   want ing   to   remove   her   from   the   area 

where   she   experienced   the   trauma,   i t   would   again,   I   am 

afraid,   be   too   l i t t le   too   late.     This   secondment   only   took 

place   on   1   November   2004   –   some   f ive   months   after   the 

event.     I   do   however   as   a   matter   of   fact   f ind   that   this 

secondment   was   not   at   al l   in   react ion,   and   related   to   the 



incident.     This   is   borne   out   by   the   fact   that,   when   the 

appl icant   approached   Mr   Mjekula   in   the   f i rst   week   of 

December   2004,   seeking   from   him   a   transfer   to   another 

department,   h is   at t i tude   was   that   there   was   nothing   he 

could  do.     I   am al ive   to   the   fact   that   the  evidence  adduced 

before   me   was   to   the   effect   that   i t   is   qui te   a   cumbersome 

process   for  an  employee   to  be  moved   from one  department 

to   another   and   that   purportedly   the   f i rst   respondent   had 

broken   i ts   own   rules   in   order   to   accommodate   the 

appl icant.     I   am   unpersuaded   that   th is   is   in   fact   what   the 

f i rst   respondent   did,   or   at   least   t imeously   and   as   a 

response  to   the  incidents.     I t   is  qui te  c lear   that,  only  on  the 

general   manager,   c l ient   services   having   become   involved, 

d id   she   immediately   real ise   the   ser iousness   of   the   matter 

and   did   she,   for   the   f i rst   t ime,   in   the   second   hal f   of 

January   2005,   act   wi th   the   appropr iate   urgency   that   was 

required   from   the   outset   and   did   she   not   only   immediately 

p lace   the   appl icant   at   a   temporary   desk,   but   wi th in   a   few 

weeks,   managed   to   transfer   the   appl icant   permanent ly   to 

another department.

   

[88]         I   turn   last ly   to   the   fourth   step   the   f i rst   respondent   c laimed 



as   what   i t   reasonably   did   in   response   to   the   appl icant’s 

p l ight.     This   was   the   instal lat ion   of   better   access   control 

and   CCTV   cameras   in   the   DMS   department.     Here   again, 

th is   happened   only   af ter   the   appl icant   had   lef t   the   DMS 

department.   Again,   at   least   something   suff ic ient   was   done, 

but   unfortunately   in   my   view   again   far   too   late.   In   th is 

regard,   the  f i rst   respondent   t r ied  to  impress on my mind  the 

fact   that   i t   cost   R90   000   to   instal l   the   new   access   control 

and   the   CCTV   cameras   and   that,   as   this   expense   was   not 

budgeted   for,   that   is   why   i t   took   some   t ime   for   th ings   to 

happen.   I   am sorry   to   say  but   th is   is  a   feeble  excuse.   If the 

first respondent was genuinely serious with its response to what can only 

be regarded as the most repugnant form of sexual harassment to which 

the applicant was subjected, I am sure that it would immediately, and 

within weeks, if not days, have been able to find the necessary funding 

to take the steps which it eventually took some 7 – 8 months later.  

 

 

 

[89]             I   do  believe   that   the   first   respondent’s   conduct  has  breached   the 

applicant’s constitutional right to fair labour practices in terms of Section 

23(1) of the Constitution. I am accordingly satisfied that the applicant's 



right to fair labour practices in terms of Section 23(1) of the Constitution 

has been violated by the manner in which the first respondent responded 

and reacted to the incident of sexual harassment to which the applicant 

had been subjected in her workplace. 

         

             AN APPROPRIATE SANCTION.

 

[90]       I turn to decide what an appropriate sanction herein should be.  The

            applicant has claimed payment in the amount of R70 000 as 

constitutional

            damages.  In support of this claim, I was referred by Ms Rabkin­Naicker 

to

            the fact that Section 50(1) of the EEA requires the Court to make an 

Order

            which is appropriate.  It was suggested that, in the determination of

            appropriate relief, it requires the Court to consider the various interests, 

            including the need to redress the wrong caused by the infringement, the

            deterrence of future violations, the dispensing of justice which is fair to all

             those who might be affected and the necessity of insuring that the order

             can be complied with.  

 

[91]       I am alert that awards by other Courts in comparable cases serve as no



             more than a guideline.  I am required to determine the appropriate 

amount

             in the light of the evidence before me.  I should not rigidly adopt or apply 

             amounts which other Courts have considered appropriate.  It was urged

             upon me to take into account that the applicant had suffered from

             adjustment disorder and features of a generalized anxiety disorder 

and/or

             post­traumatic disorder as a result of the sexual harassment.  In this

             regard I am reminded that the evidence was that the psychological 

trauma

             caused to the applicant was essentially threefold.  As I have indicated

             earlier herein, the trauma was caused first by the actual sexual

             harassment event and secondly psychological distress was caused by 

the

             applicant not knowing who the perpetrator was.  In respect therefore of 

the

             first part of the psychological trauma, I remain of the view that the first

             respondent could not have anticipated the possibility of this kind of event

             and that it could therefore not reasonably have foreseen it and taken

             steps, as it did afterwards, to prevent or minimize its reoccurrence.  In

             respect of the second part of the psychological distress, I do believe the

             first respondent could and should have taken more and better steps to 



try

              and find the perpetrator.  In this regard I also believe that had the first

              respondent better communicated what it was doing to try and find the

              perpetrator, it may have reduced the psychological distress caused the

              applicant in this regard.  It is really the third area of psychological 

distress

              which I believe the first respondent is to be blamed for fully and that is

              how the applicant experienced the response from her employer.  The 

fact

              that she felt they were not listening to her, not taking her seriously,

              responding too slowly, not giving her feedback and being sent back to 

her

              department when she felt that would be the worst thing that could 

happen.  I was urged to further take into consideration, in 

determining an

             appropriate award, the failure of the first respondent's management to

             take the matter seriously and give the applicant adequate feedback and

             that this increased the trauma.  I was asked to consider the fact that the

             psychological trauma impacted on the applicant both at work and at 

home,

             even detrimentally affecting her relationship with her young daughter. 

The 



             first respondent's failure to remove the applicant from the environment

             was suggested prolonged her suffering.  I was also reminded of the fact

             that the first respondent made it clear that it was not its case that the 

             applicant did not suffer any harm.  It was only the first respondent's case

             that, whatever harm might have been suffered by the applicant, the first

             respondent was not liable for.  It was submitted that I should take 

account

             of the eleventh hour admissions by the respondents that the incidents did

             constitute sexual harassment and secondly that the respondents did not

             deny that the applicant had suffered harm.  As the latter admission was 

             made after the applicant had called her expert witness and the applicant

             had testified, I was urged to grant costs against the first respondent on a

             punitive scale and that the costs should include the qualifying fees of the

             applicant's expert witness.  I would imagine that as it was not specifically

             prayed for in the relief sought, that under the further and/or alternative

             relief, I was urged to include in my order a directive that the first

             respondent should ensure that its management and staff are adequately

             educated as regards sexual harassment in its workplace.  I have no 

doubt

             in my mind that as far as this last proposition is concerned, the very fact 

of

            me having found the first respondent's conduct wanting in respect of how



             it responded to the incident of sexual harassment will be sufficient to

             encourage the first respondent to take heed thereof and to do the 

             necessary to prevent a recurrence which may see it back in court under 

             similar circumstances.  

 

[92]       In response to these arguments presented in support of what sanction I 

             should impose, Mr Madima conceded that it has been held that the

             awarding of minimal awards for harassment and other forms of 

             discrimination will trivialize or diminish respect for policy to which anti­

             discrimination legislation gives expression.  He did at the same time 

             indicate that, on the other hand, it has been said in court that "Awards 

             should not be so exorbitant or excessive that they induce a sense of 

             shock, or lead to a situation where even litigants who have suffered 

minor 

             consequences as a result of unfair discrimination reap financial benefits 

             far in excess of what could, in the normal economic sense, be regarded 

as 

             their loss."  He accordingly suggested that I would have to strike the 

             mentioned balance in the event of a liability finding against the first 

             respondent.  In respect of costs, he submitted that it should follow the 

             result.  He however contended that the applicant had embarked on this 

             matter fully aware that it was unwinable and that the first respondent had 



             to defend this matter out of principle and at great financial cost to itself 

             when it would have been easier and more cost effective to settle and 

walk 

             away.  The first respondent had refused to be coerced into a settlement 

             that could result in a plethora of similar actions against it.  Hence the 

             decision "to fight it out", so submitted Mr Madima.

 

[93[        I have been referred to, and duly considered what my colleague, 

              Oosthuizen AJ, considered in respect of appropriate relief in terms of 

              Section 50(1) of the EEA in Christian v Colliers Properties (2005) 26 ILJ 

              234 (LC) from 240D and further.  All of the cases I have been referred to 

              deal with situations where the employer was the actual perpetrator of 

the 

              unfair discrimination.  I am dealing herein, as I have said, with the 

              employer's failure to comply with what I regard to be the minimum fair 

              labour practices after an unknown perpetrator had in its workplace 

              committed a most serious act of sexual harassment in respect of one of 

              its employees.  I am of the view that an employer's responsibility to take 

              pro­active steps to eliminate unfair discrimination in the workplace is no 

              different to the employer's responsibility, after an event of unfair 

              discrimination has taken place in its workplace.  The way an employer 

              responds is measured with the same yardstick as one would measure 



its 

              pro­active obligations.  In assessing the amount of damages I intend 

              awarding, I have taken cognizance of the fact that I believe the first 

              respondent is fully responsible for the third component of psychological 

              distress caused to the applicant namely that caused by the first 

              respondent's inaction after the sexual harassment incident.  In respect of 

              the applicant's psychological distress caused by her not knowing who 

the 

             perpetrator was, I believe that the first respondent could have contributed

more to lessening the psychological trauma caused by this incident by

having done far more than what it did to investigate the matter in an 

effort

to find out who the perpetrator was.  It should have been seen and

experienced by the applicant as far more interested and active in its

pursuit of finding out who the perpetrator was. The award I make herein

should also serve as a deterrent for future violations. I am mindful of the

fact that the expert evidence by Ms Thornton was that the applicant has

fully recovered from the traumatic experience, with the only possibility 

being that, should anything in the future happen that would remind her of 

this incident, there may be reoccurrence of the post­traumatic stress 

symptoms. Having taken all the factors mentioned herein as well as 

those particularly contained in the Colliers Properties case (supra) into 



consideration, I believe that an amount of R45 000 ought to compensate 

the applicant for the trauma I believe she was caused by the failure of 

the first respondent to act in a manner which respected and protected 

the applicant's right to fair labour practices.  At the same time I believe 

this amount would act as a deterrent to the first respondent as well as 

other employers to ensure that their conduct pre­ and post possible acts 

of unfair discrimination perpetrated against their employees in the 

workplace meet with the required fair labour practice standards. 

Although the applicant is still in the employ of the first respondent, I do 

not believe that there is any reason why I should not let the costs follow 

the result.  The fact that the applicant was not successful in her main 

and first alternative 

claims is of no consequence in my opinion relating to the issue of costs. 

I do, however, not believe that there are any grounds for me to order 

punitive costs, as I was urged to do.  I am however satisfied that the 

costs that I intend ordering should include the qualifying fees of the 

applicant's expert witness.  I accordingly make the following order:

 

1) (1)         The first respondent is found to have violated the applicant’s 

right to   fair labour practices in terms of Section 23(1) of the 

Constitution.

2) (2)         The first respondent is ordered to pay the applicant the 



amount of R45 000 as constitutional damages.  

(3)    Interest on the said amount is to be paid from the date of judgment 

to the date of payment at the rate laid down in the Prescribed Rate 

of Interest Act.

(4)   The first respondent is ordered to pay the applicant's costs of suit 

including the qualifying fees of the applicant's expert witness.  
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