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Introduction

1. The applicant is employed by the University ohpopo, the first respondent in these
proceedings. The second respondent is advocates#l@koffrey Khoza SC who
was appointed to chair the disciplinary enquiryhef applicant. The third respondent

is the Minister of Education (the Minister).

2. This is an application for leave to amend thgliapnt’s notice of motion to include a

prayer to review certain decisions taken by thet frespondent on 29 September

2006.

3. The application for leave to amend was oppogetidfirst respondent.

The background facts
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On 1 January 2005, the former Universities ef Morth and the Medical University
of South Africa (Medunsa) were merged in termshef applicable merger provisions
of the Higher Education Act, No 101 of 1997. Therged entity is the University of
Limpopo, the first respondent. The applicant hbklposition of personal assistant to
the principal and vice-chancellor, before the mergetween Medunsa and the
University of the North, on 1 January 2005. Thestfirespondent, by way of a
decision of its interim council (the Council), apmied the applicant as interim
campus principal and interim deputy vice-chancedlibits Medunsa campus, pending
the finalisation of a major restructuring proceaich had been mandated by the
merger guidelines. The applicant was reportinght® acting principal and vice-

chancellor of the first respondent, Prof M N Mokaad.

During the applicant’s tenure as campus principa Council received unfavourable
reports regarding the applicant’'s management egsliincluding reports of nepotism
involving his son, a student at the Medunsa camfinre applicant has denied that he
is guilty of the allegations levelled against hirAs a result of the reports a decision
was taken by the first respondent to suspend tpécapt on full pay, pending the
outcome of a formal disciplinary enquiry. He wadydsuspended on 30 September
2005. The suspension was purportedly done in tefise disciplinary dispensation
that was applicable to the applicant which is cmoetd in a document called the “Staff

Code”.

The applicant appointed attorneys Deneys Rathia attorneys of record for the

purposes of the disciplinary enquiry. The firsspendent consulted with Deneys
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Reitz attorneys on the possibility of deviatingnfraghe onerous requirements of the
Staff Code, to expedite the disciplinary proces3he parties agreed that the
requirements of the Staff Code could be dispensgd, wo the extent possible.
However, certain requirements involved participatiny the Minister and the first
respondent believed these requirements could nadisgensed with, without the
Minister's approval. Upon enquiry however, the Mieir indicated in no uncertain

terms that she would not involve herself.

The applicant was duly presented with a detatledrge sheet, further particulars,
documentation etc to prepare himself for the emnquihe parties had expressly
agreed to legal representation and the appointroérdn independent arbitrator
namely the second respondent. A venue had beemeseplus mutually suitable
dates for the hearing, during July 2006. Howeskartly before the hearing was set
to commence, Deneys Reitz attorneys informed tiserespondent that they could no
longer act for the applicant and his current attgsnof record would continue the
matter. The applicant cited financial considersi@s the reason for the change in
representation. The first respondent agreed t@sappnement of the enquiry, to
provide the new attorneys an opportunity to preparethe hearing. The first

respondent carried the costs associated with tegppoeement.

The applicant’s current attorneys indicated thay and counsel would be available
to commence the disciplinary hearing during Octd@6. They participated in the
exchange of documentation, attended a number ofriptemeetings and indicated

their approval of the second respondent to chaitimring. However, shortly before
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the hearing was set to commence, the applicantghtoan urgent application, with
the result that the first respondent had to postpiie hearing and incurred wasted
costs. The notice of motion was filed on 29 Seytiter 2006 and the application was
set down for a hearing on 4 October 2006. In themended notice of motion the
applicant is seeking a declarator to the effect tha decision that he was suspected
of misconduct; the putting of charges to him; thgpantment of the second
respondent to conduct the inquiry; the first regfn’'s decision to appoint the
second respondent without obtaining the Ministapproval and the fixing of a time
and place of the inquiry were unlawful and of noctoor effect. Further that his
purported suspension by the first respondent o8&ffiember 2005 was unlawful and
of no force or effect and that he be directed sumee his duties as campus principal
and deputy vice-chancellor of the first respondértie applicant also sought an order
interdicting and restraining the first and secoms$pondent from convening or
conducting the inquiry into alleged misconduct be part of the applicant which was
due to commence on 9 October 2006 and interdicimg) restraining the first and
second respondent from convening or conducting fanjyer disciplinary inquiry

against him without complying with the relevant yigsons of the Staff Code.

On 4 October 2006 the matter was postponedrinst®f a draft court order to 11
October 2006. The first respondent had to fileaitswering affidavit by 5 October
2006 at 14h00 and the applicant’s his replyinglaffit by 12 October 2006 at 14h00.
The cost of the postponement was reserved.

The applicant in a notice filed with this Coart 10 October 2006 gave notice that he

would bring an application on 11 October 2006 feavie to amend his notice of



motion as follows:
‘1 granting leave to the applicant to amend hisice®of motion by inserting the
following prayer 5A:
“5A.1 directing the first respondent to furniskethpplicant and the registrar
of the above Honourable Court with the full recatlthe meeting of
the Council of the first respondent held on 29 &mpier 2006,
including -
a) the notice convening the meeting;
b) the agenda of the meeting;
C) details of the persons to whom the notice ofntteeting and
notice of the resolution forming annexure M47 te thrst

respondent’s answering affidavit was given and hbis was

effected;
d) the attendance register of the meeting;
e) the minutes and any other recording of the mgeti
f) all other documentation pertaining in any waytle meeting.

5A.2 reviewing and setting aside in its entirete tresolution forming
annexure M47 to the first respondent’s answeririglavit;
5A.3 reviewing and setting aside in their entirétty decisions referred to in
paragraph 124.2 of the first respondent’'s answeriaffidavit,
including the decisions to -
5A.3.1 abolish the position of campus principal tie first
respondent’s Medunsa campus;

5A.3.2 replace the position of campus principalhwiliree posts of
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deputy vice-chancellors;
5A.3.3 proceed to fill the posts of deputy-vicenciadlors.
2. Condoning the late filing of the applicant’s kgpg affidavit.
3. Granting further or alternative relief;

4, Directing the first respondent to pay the cadtthis application.”

When the matter was heard in court on 11 Octdb@6, the applicant had wanted to
argue the whole matter which is the declaratog ihterdict and the review

application. This was so although he had givenfitserespondent less than a day’s
notice that he would seek an amendment to inclbded¢view. The only issue that
was eventually debated was the issue of urgentye Court ruled that the matter was

urgent and than postponed the madiee dieand costs were reserved.

The judge president of this Court and the Lal®qpeal Court was approached and a
direction was issued that the matter be enroledafbearing on 23 February 2007.

Further papers were filed by both parties.

The application for leave to amend

13.

An issue that arose on 23 February 2007 washehg¢he application to amend was
consented to by the first respondent or grantetheyCourt on 11 October 2006. The
applicant contended that the first respondent laented to the amendment on 11
October 2006 and that it was granted. This wasreigsly disputed by the first
respondent. It was further contended by the applithat if it were found that the

application to amend was not consented to or gdatttat it would move for the
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application to amend to be granted. The first oadent indicated that if the
application to amend was granted it would seek stgomement to deal with the

amended application.

Much was made by the applicant about the isdiether the amendment was granted.
In his notice of intention to amend he made it cteéat he would on 11 October 2006
be seeking leave to amend his original notice tbuoke a prayer for review. The
applicant has in an attempt to bolster his case ttie application to amend was
granted filed many documents most of which areralgvant to the proceedings. A
transcript of the proceedings of 11 October 2006 wkso filed which was not
necessary. There is no shred of evidence beforthaténdicates that the application
to amend either was granted by this Court or cdeseto by the first respondent.
The application to amend was simply not arguede dmiy ruling that the Court made

on 11 October 2006 was that the matter was urgent.

The Rules of this Court do not deal with apgilmns to amend. Rule 28 of the High
Court Rules is applicable. In deciding whethegrant or refuse an application for an
amendment the court exercises a discretion andoirdoing, leans in favour of
granting it to ensure that justice is done betwibenparties by deciding the real issue
between them. In this regard s@eans-Drakensberg Bank Ltd (Under Judicial
Management) v Combined Engineering (Pty) Ltd andtier 1967 (3) D&CLD 632.
An amendment which would render the relevant plegglexcipiable cannot lead to a
decision of the real issues and should not be gdantt would serve no purpose to

grant such an amendment and than allow the oth#y pafile an exception. An
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amendment which does not disclose a cause of astionld not be allowed since it
would be an exercise in futility. An amendmentlwibrmally not be granted if there
will be prejudice to the other party which cannetdured by an order of costs or a
postponement. Prejudice in this context is nofttéch to factors which affect the
pending litigation but embraces prejudice to thghts of a party in regard to the
subject-matter of the litigation. S&euth British Insurance Co Ltd v Glissb®63(1)
289 NPD. The fact that the amendment might leatheéadefeat of the other party is
not the kind of prejudice taken into account. ©hes rests upon an applicant seeking

an amendment to show that the other party willogprejudiced by the amendment.

Counsel for applicant contended that the pregpasview application was brought in
terms of section 6 of the Promotion of AdministratiJustice Act No 3 of 2000
(PAJA) and not in terms of section 158(1)(h) of tiadour Relations Act 66 of 1995
(the LRA). It was contended that this Court hassgliction to hear reviews brought
in terms of PAJA and support for this contentiors\laeRustenburg Platinum Mines

Ltd v CCMA[2006] SCA 115 (RSA) judgment.

The application to amend was opposed by tls¢ fespondent on the basis that the
relief sought by the applicant could not be grartgdhis Court. It was contended
that the applicant should have approached the Bigirt for the appropriate relief.
It was further contended that the decision thatajmelicant seeks to review is not an
administrative action and that the provisions ofJRAlo not apply. Further that this
Court cannot review decisions of disciplinary emigsi since there is an overlap in the

relief that the applicant is seeking in the appiarato amend and the relief sought in



the original application.

Analysis of the facts and arguments raised

18.

19.

Several issues arise in this matter. TheiBrathether the decisions that the applicant
seeks to review are administrative actions as ddfin section 1 of PAJA. If | find
that they are not administrative actions as definddAJA than no purpose would be
served to grant the amendment. If | do find th&tytare administrative actions, the
further issue is whether this Court has jurisdittio review those decisions and
whether the applicant should not have approachedHilgh Court for relief. The
applicant made it clear did not place any reliameeection 158(1)(h) of the LRA so |
need not have to deal with it. If | do find thacisions are administrative actions and
that this Court does have jurisdiction the questiwat further arises is whether the
review application was made timeously and whatuyglieg the first respondent has

suffered.

Section 6(1) of PAJA states that any person msiytute proceedings in a court or
tribunal for the review of an administrative actiorin the Rustenburg Platinum
Mines Ltd matter the SCA found that the reference in PAJAdart includes the
Labour Court. However | am of the view that thegdiction of the Labour Court is
limited and is confined to the various pieces bblar statutes like the LRA, the Skills
Development Act, the Basic Conditions of EmploymAat, the Employment Equity
Act that grants it jurisdiction. Not all PAJA rews can be dealt with by the Labour
Court. The issue that need to be reviewed will Istive to be considered in relation

to the jurisdiction of this Court.
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Administrative action is defined in sectionflIPAJA as follows:

“Administrative action means any decision takerany failure to take a decision, by

(@)

(b)

an organ of State, when -

0] exercising a power in terms of the Constitution a Provincial
Constitution; or

(i) exercising a public power or performing a pithbfunction in terms of
any legislation; or

a natural or juristic person, other than an arg of State, which when

exercising a public power or performing a publimétion, in terms of an

empowering provision which adversely affects tlyhts of any person and

which has a direct external legal effect, but does$ include a court or a

judicial officer.”

The applicant seeks to review both the resmiuéidopted by the first respondent on

29 September 2006 and all decisions taken by then€loin respect of the

restructuring process referred to in paragraph 21.24f the first respondent’s

answering affidavit. The resolution seeks to yatfl actions taken by the vice-

chancellor and principal of the first respondend/an any other functionary or body

of the Council of the first respondent regarding ftlisciplinary actions pending

against the applicant amater alia includes ratification of the applicant’s suspensio

the initiation of due disciplinary proceedings aihim and any decision or steps

taken about the disciplinary proceedings against émd any decision or steps taken
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about the disciplinary actions pending against mrterms of the Staff Code and/or

conditions of service of the first respondent.

Ratification is equivalent to prior authorisati and confirms the transaction
concerned with retroactive effect. In this regaek Neugarten and Another v
Standard Bank of South AfricE989 (1) 797 SCA at 802J. The applicant contends
that the matters raised by the review applicatioe matters incidental to the
determination of the main relief sought in the &gilon. In effective terms therefore
the decision to initiate, continue and complete disxiplinary enquiry against the

applicant is under review.

The Constitutional Court had found with regandthis Court, inFredericks and
Others v MEC for Education and Training Eastern €amd Anothef2002] 23 ILJ
81 (CC) at 102A-G, that the LRA does not confeeaggal jurisdiction on the Labour

Court to deal with all disputes arising from thepdoyment relationship.

InMantazaris v University of Durban - Westville anth€rs[2001] 21 ILJ 18 (LC) at
paragraph 5.2, at page 1825, the court found ti&tLabour Court does not have
jurisdiction to review any acts or omissions ofiscgplinary committee or panel. The
following was said in paragraph 5.2 at page 1825:

“It is trite law that the conduct of a disciplinamgnquiry does not constitute an act or
omission of any person or anybody constituted ims$eof the LRA. The concept of a
disciplinary enquiry, or committee or panel, is meferred to in the Act at all, as is

mentioned obliquely in the Code of Good Practichictv is nothing more than a
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guideline in dismissal matters.”

This principle was also followed in the casd-einberg v African Bank and another
[2004] 10 BLLR 1039 (T) where Daniels J said thiofeing at page 1040H:

“The concept of a disciplinary enquiry, or comméter panel is not referred to in the
Act at all, and is certainly not specifically refed to in the context here under

consideration. The Labour Court does not havesplidgtion.”

It appears from these authorities that the Kighrt might be the only Court that has
jurisdiction on some relief that the applicanteelsing in the review application. The
second portion of the review application relateshi® review of decisions taken by
the first respondent’s Council regarding a restmiog process at the Medunsa
campus of the first respondent. The applicatiooukhfail on the same grounds as
referred to above namely that this Court has oalydlimited review jurisdiction and
that it cannot review or set aside any decisioatirgj to a restructuring process. The
concept of a restructuring process envisaged byirdterespondent is not referred to
in the LRA at all and therefore section 158(1)(gdl éh) of the LRA and from which
the Labour Court derives its powers to review isapplicable.

However, as stated in paragraph 16 above thkcapt did not seek to rely on the
review provisions of the LRA but PAJA. Counsel fggplicant contended that this
Court has jurisdiction to hear reviews broughteémts of PAJA and support for this
contention was thRustenburg Platinum Mines Ltd v CCNI2006] SCA 115 (RSA)
judgment. The applicant’s reliance &ustenburg Platinum Minegidgment is

clearly misguided. The SCA had found that PAJAli@s in the review of decisions
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of CCMA commissioners. PAJA had by necessary ioapilon extended the grounds
of review available to parties to CCMA arbitration¥he term court in section 1 of
PAJA includes a High Court or another court of $amistatus, which plainly
encompassed the Labour Courts. The court fourtdhkee could be no doubt that a
CCMA commissioner’s arbitral decision constitutesnanistrative action. The Court
found that section 6 codificatory purpose subsuthedgrounds of review in section
145(2) of the LRA, and PAJA’s constitutional purpasust be taken to override that
provision’s preceding, more constricted, formulatio Section 6 of PAJA is the
legislative embodiments of the grounds of reviewvtoch arbitration parties became
entitled under the Constitution. The SCA did netide whether decisions taken by
employers are administrative actions and is theeefeviewable in terms of section 6
of PAJA. That case dealt with the review of a dieci of a CCMA commissioner but
not the review of a decision of an employer like tinst respondent in this case. The
guestion here is different in that it is not an edvéhat the applicant is seeking to

review but a decision taken by the Council thaeitks to review.

InPresident of the Republic of SA v SA Rugby Footlr@ilbn 2000 (1) SA 1 (CC) at
67, paragraph 1.4.1 the CC ruled as follows:

“In sec 33 the adjective ‘administrative’ not ‘exdive’ is used to qualify ‘action’.
This suggests that the test for determining whetbaduct constitutes administrative
action is not the question whether the action comee is performed by a member of
the executive arm of government. What matterstism much the functionary as the
function. The question is whether the task iisedfdministrative or not. It may well

be, as contemplated in Fedsure, that some acts bégislature may constitute
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administrative action. Similarly, judicial officemay, from time to time, carry out
administrative tasks. The focus of the enquiry tidreconduct is administrative
action is not the arm of government to which thievant actor belongs, but to the

nature of the power he or she is exercising.”

In Cape Metropolitan Council v Metro Inspection SeegiqdWestern Cape) CC and
Others 2001 (3) SCA 1023 at paragraph 16, Streicher JA that section 33 of the

Constitution -

“is not concerned with every act of administratiperformed by an organ of State. It
is designed to control the conduct of the publienadstration when it exercises

public power. Whether or not the conduct is adstrative action would depend on
the nature of the power being exercised. Othesit@mation which may be relevant
are the source of the power, the subject-mattegthdr it involves the exercise of a

public duty and how closely it is related to theglementation.”

In Greyvenstein v Kommissaris van die SA Inkomsted206G5] 26 ILJ 1395 (T),
Webster J had to decide the question whether aidadby the respondent to institute
disciplinary proceedings against the applicant amsdministrative action in terms of
PAJA. The Court found at 1402 F-G that the act w$tituting disciplinary
proceedings could not be said to constitute thecese of a public power or the
performance of a public function. This was simalyact by the employer, albeit an

organ of State, against an employee in their cipa@s master and servant.

In Public Servants’ Association on behalf leaschke v MEC for Agriculture and
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Others [2004] 25 ILJ 1750 (LC) the applicant union cortted that the respondent’s
refusal to promote Haschke had constituted an wuddiour practice and unfair
administrative action. The CCMA refused condomatim the applicant union for the
late referral of the dispute for conciliation. Theestion arose whether CCMA
awards and rulings are administrative actions uii®¥A. Pillay J found that the
distinction between Ministerial and other decisiare irrelevant in employment
disputes and that all decisions affecting employinséould be processed in terms of
labour laws and the Constitution. She found thedrds and rulings of the CCMA
were therefore not deemed to be administrativeoadti terms of PAJA. However
the SCA found in th®ustenburg Platinum Minedgment that awards and rulings of
Commissioners are administrative actions and camebrewed either in terms of

PAJA or in terms of section 145 of the LRA.

In SAPU and Another v National Commissioner of thettsédrican Police Service
and Another[2006] 1 BLLR 42 (LC), the applicants challengect thalidity of a
decision taken by the Commissioner of Police tangeatheir shifts from 12 hours to
8 hours and sought an order from the Labour Cawuiewing and setting aside this
decision. The court found however that the Comimmns’s action was not
administrative action in terms of PAJA and thatid not constitute a public power or
a public function. The application was dismisse8imilarly Claassen J found in
Klein v Dairnfern College and Anothe&t006 (3) SA 73 (W) that a decision of a
domestic tribunal established by contract did rmstitute administrative action in

terms of PAJA and therefore such decision was exaewable.



33.

16

The SCA infransnet Limited v Chirwf2006] 27 ILJ 2294 had to decide whether the
termination of an employment contract by a stagaorlike Transnet violated the
respondent’s right to administrative action thatisful, reasonable and procedurally
fair in terms of section 33 of the ConstitutionheTCourt also had to deal with the
guestion whether a chairperson conducting a diseipl enquiry leading to a
dismissal, was performing an administrative actidfthiyane JA and Jafta JA found
that the dismissal of the respondent after a disafy enquiry was not an
administrative action. They said as follows at280- C:

“The nature of the conduct involved here is thent@ation of a contract of
employment. It is based on contract and does mailve the exercise of any public
power or performance of a public function in terofssome legislation. Ordinarily
the employment contract has no public element t@nid is not governed by
administrative law. The mere fact that Transnednsorgan of State does not impart
a public law character to its employment contradthwthe applicant.... When it
dismissed the applicant, Transnet did not act gaiblic authority but simply in its
capacity as employer...... For the above reasansas not been shown that the
dismissal of the applicant by Transnet was an athtmative action as defined in
PAJA or that any of her rights under sec 33 of @unstitution were violated.]at
2037F-G].

The Court per Mthiyane JA and Jafta JA further shat when the respondent was
dismissed she enjoyed the protection under the LRWich is the statutory
embodiment of the constitutional right to fair lalbgractices. It was not shown that
the dismissal of the respondent was an adminigé&raction as defined in PAJA or

that any of her rights under section 33 of the @tutgn were violated. Conradie JA
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found that the respondent’s reliance on PAJA wasplaced and that insofar as she
might have had a claim under PAJA, she chose tloagvforum to enforce it. Also
misplaced was her alternative attempt to find aseaaf action directly on section 33
of the BIill of Rights. The minority court found ah her dismissal was an
administrative action under PAJA. For the responde succeed she had to establish
that the dismissal constituted administrative acts defined in section of PAJA or

may violate section 33 of the Constitution.

In SANDU v Minister of Defence ar@thers 2007 (1) SA 402 SCA, the appellant
relied on the violation of its members’ rights tairflabour practices in terms of
section 23(1) of the Constitution. Conradie JAlghe following at page 421 C - D:
“Insofar as SANDU relies on a violation of its aitd members’ right to fair labour
practices in terms of s23(1) of the Constitutionphsider that it is impermissible for
SANDU to rely on a violation of a constitutionaghi without first attacking the
relevant Statutory Labour Provisions as unconsbidl or demonstrating that they

are inadequate to ensure fair labour practices”.

In the light of these authorities the appliceabnot in my view rely on the various
provisions of section 6 of PAJA in his review apption, as the whole process
leading to the disciplinary hearing, including ttesolution of 29 September 2006,
with the decision to initiate and proceed with thetructuring process, clearly does
not involve the exercise of any public power or pfegformance of a public function
in terms of legislation. In proceeding with thesaplinary enquiryagainst the

applicant and initiating a restructuring process, first respondent was acting as an
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employer as part of the normal employer/employdatiomship. It can also not be
found that any of the applicant’s rights in ternfisection 33 of the Constitution had
been violated. The decision to initiate and prdceéh a disciplinary enquiry is not
an administrative action and can therefore not amhdo a violation of the

Constitution. The applicant’s reliance on s 23ffljhe Constitution is likewise also

misplaced and provides no ground for interferencthis Court.

The application to amend should also fail an lthsis that the applicant has delayed
for almost two years in attempting to bring the laggion reviewing the Council’s
decisions relating to the restructuring. The agpit's version that he only became
aware of the fact that the ongoing restructuringcpss may affect his position after
reading the first respondent’'s answering affidaist patently untrue. Any
restructuring process would inevitably have someotbrer effect on employment
relationships and the applicant is no differentrfrany other employee. The applicant
has been aware of the restructuring process at $eae the merger during January
2005. The very reason that the applicant had lbeenpying the position of interim
campus principal has been due to the restructugraress. The applicant’s
substantive position is that of personal assigianhe principal and vice-chancellor.
It has always been common cause that his interjpeiapment would lapse when the

restructuring process has been finalised, as ap@sin his appointment letter.

It is also clear from the facts placed before tnat the first respondent will be
severely prejudiced if the applicant’s applicatifom amendment is granted, as it

would effectively bring the restructuring processathalt, after more than two years.
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Even if it could found that the relevant Councitid&ns amounted to administrative
action, the application to amend should be disadtbwn the basis of his unreasonable
delay in applying for this relief. The applicatieshould have been brought within 180
days. There is no application for condonationti@r late filing of the application and
the application to amend should be refused on ltasis also. Se&Volgroeiers
Afslaers (Edms) Bpk v Munisipaliteit van Kaapsta878 (1) SA 13 (A); and
Setsokosane Busdiens (Edms) Bpk v Voorsitter Nasi®dervoerkommissi#986 (2)

SA 57 (A).

38.  The application to amend the applicant’s nadicenotion stands to be dismissed.
39.  There is no reason why costs should not fotloewesult. The costs are limited to the
employment of one counsel.
40. In the circumstances | make the following order
40.1 The application for leave to amend the noditenotion filed on 10 October
2006 is dismissed.
40.2 The applicant is to pay the costs of the appbin which costs are limited to
the employment of one counsel.
FRANCIS J

JUDGE OF THE LABOUR COURT OF SOUTH AFRICA
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