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IN THE LABOUR COURT OF SOUTH AFRICA 

(HELD AT CAPE TOWN) 

       Of Interest                                       CASE NO: C619/05

              

DATE:              18 MAY 2007 5 

In  the matter between: 

WENDY McCAFFERY           Appl icant 

and 

ASCOT VENTURE CAPITAL     Respondent 

            10 

      J  U D G M E N T 

            

 

PILLAY D, J:  

 15 

[1 ] The appl icant  was employed on 1 Apri l  1998. On 1 

September 2001 she was t ransferred to the respondent. 

From about 2003 she worked as the personal assistant to 

Mr Mark Paulsmeir,  the managing director of  the 

respondent.   Other than her,  the respondent employed 20 

only a char. 

 

[2] On 8 March 2005, the appl icant  was informed that there 

would be a meet ing the fo l lowing day.   On 9 March 2005 

she was cal led to the boardroom.  Mr Jacobs,  who was 25 

then a d irector of  the respondent,  was present to witness 

the d iscussion.   Mr Paulsmeir informed the appl icant  of  

the poor state of  the business and the possib i l i ty of  i t  

being c losed. He proposed to the appl icant  that  she be 

employed unt i l  24 June 2005 and if  by that  stage the 30 
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business was not turned around by a new strategy,  or 

she did not  f ind a l ternat ive employment,  her services 

would be terminated.   She was also f ree to take t ime of f  

to look for a l ternat ive employment.   The appl icant 

acquiesced in th is arrangement.  At  the end of  that 5 

discussion,  Mr Paulsmeir gave the appl icant  a pre-typed 

let ter recording the proposal.    

 

[3 ] The respondent ’s case is that the appl icant  agreed on 

these terms to the terminat ion of  her services on 24 June 10 

2005.  As the terminat ion was by agreement i t  d id not 

amount to d ismissal .   The appl icant  persisted that she 

did not  agree to the terminat ion of  her services,  that  she 

was dismissed and that  her d ismissal  was procedural ly 

and substant ively unlawful  and unfair .  15 

 

[4 ] The Court  f inds  for the fo l lowing reasons that  the 

appl icant  was dismissed unlawful ly and unfair ly:  

1. The let ter given to the appl icant  on 9 March 

2005 records:   “You are hereby of f ic ia l ly  20 

not if ied that  your services are terminated with 

ef fect  f rom 24 June 2005”.   The pla in meaning 

of  that  sentence is that  the termination of  the 

appl icant ’s services was ef fected not  by the 

appl icant .   The use of  the passive voice 25 

makes th is c lear.  The only other party who 

could have terminated her services was the 

respondent. 

2. The let ter was pre-typed. As such i t  evidences 

an absence of  good fa i th engagement about 30 

the appl icant ’s future with the respondent.   I t  

was also contr ived and an exercise in 

commencing the evident ia l  paper t ra i l  that 

must precede a retrenchment.  For instance, 
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the let ter refers to an “ informat ion session”.  

When cross-examined about that ,  Mr 

Paulsmeir test i f ied that  i t  referred to informing 

the appl icant  of  the meet ing the next  day.  

That hardly qual i f ies as an “ informat ion 5 

session”,  which is a term used during 

consultat ions that  precede negot iat ions 

between employer and employee. 

3. The appl icant ’s acquiescence in the terms of  

the letter and the d iscussion cannot by any 10 

construct ion amount to a waiver of  her r ights 

to be engaged t imeously about sui table 

a l ternat ive employment and about severance 

pay.  

(a) Working for Mr Paulsmeir through some 15 

other ent i ty for half  her salary was 

always an opt ion.   However,  i t  was only 

presented to her on 21 June 2005 when 

she was paid her f inal  cheque.  She did 

not  meet Mr Paulsmeir af ter that 20 

because he went on leave and Mr 

Jacobs to ld her that  her services were 

terminated with ef fect f rom 24 June 

2005.  Whether this would have been a 

sui table a l ternat ive was not  properly 25 

canvassed pr ior to her d ismissal .   The 

respondent made a vague of fer of  

re locat ing to Johannesburg.   She 

refused i t  outr ight  as that  was not  an 

opt ion for her. 30 

(b) Severance pay did not  ever enter the 

d iscussion.   That is  one of  the i tems 

about which the respondent had to 

consult  in  order to render the d ismissal 
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fa i r .   As i t  was common cause that the 

respondent d id not  d iscuss severance 

pay,  i t  fo l lows that  the d ismissal  is  

unfa ir  on that  ground alone.  Severance 

pay is a r ight  accorded by the law to 5 

employees who are retrenched. A waiver  

of  a r ight  is  ef fected i f  the employee was 

aware of  i t  and chose to waive i t .  I t  is 

common cause that  nei ther party was 

aware of  th is r ight  dur ing the 10 

discussions on 9 March 2005.  

Consequent ly the appl icant  could not 

have waived i t .   On the probabi l i t ies, the 

appl icant  was hardly l ike ly to forego 

seven weeks of  severance pay when she 15 

faced the prospect of  unemployment and 

ra is ing a teenage daughter. 

4. The 9 t h  March proposal kept  the door open to 

the possib i l i ty of  her employment cont inuing 

with the respondent af ter 24 June 2005.  On 20 

21 June 2005 i t  became expl ic i t  that  her 

services would be terminated.   The 

respondent should have not if ied the appl icant 

before 21 June 2005 that  i ts  new strategy was 

unsuccessful .   I t  was submit ted for the 25 

respondent that  the appl icant was ful ly aware 

of  the status of  the respondent ’s business.  As 

Mr Paulsmeir ’s professional  assistant she was 

his typist  and his te lephonist .    In the opin ion 

of  the Court ,  having informat ion about the 30 

status of  the respondent d id not  mean that  the 

appl icant  would interpret that  informat ion in 

the same way that  the respondent d id.  In any 

case,  i t  is  hard to fathom precisely what the 
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status of  the respondent is,  despi te the 

d isclosure of  i ts  f inancia l  statements and the 

evidence of  Mr Paulsmeir.   For 2003, 2004 

and 2005, the respondent ’s f inancial 

statements reveal that  i t  generated more 5 

revenue than previously.   On paper,  i t  

appears that  the respondent had an asset  of  

R40 mi l l ion,  which was the inte l lectual  capi ta l 

i t  owned.  This asset  has s ince been sold for 

US $500 mi l l ion.  But  the purchase pr ice has 10 

yet  to be paid according to Mr Paulsmeir.   As 

recent ly as 16 August  2006 when the 

respondent held i ts annual general meet ing,  

i ts  shareholders approved the payment of  US 

$125 mi l l ion for i ts phi lanthropic program.   15 

[5 ] The respondent has an issued share capi ta l  of  one 

mi l l ion rand. As Mr Paulsmeir would have the Court  

bel ieve that  the respondent is a valuable asset to i ts 

shareholders,  the Court  has no hesi tat ion in awarding 

compensat ion.   I f  the respondent has a cashf low 20 

problem, that wi l l  evaporate as soon as the respondent is 

paid the purchase pr ice for the inte l lectual  property that 

Mr Paulsmeir a l leges has been sold.  Al ternat ively,  the 

balance of  i ts  capi ta l ,  af ter paying dividends which i t  

resolved at  i ts  August  2006 annual general  meet ing to 25 

use for phi lanthropic purposes,  can be used towards the 

compensat ion awarded. Af ter a l l ,  char i ty begins at  home. 

 

[6] The appl icant  seeks the maximum compensat ion R120 

000. She found employment in October 2006 at  R3 000 30 

which was less than the salary paid by the respondent. 

She was paid provis ional  leave pay and bonus.  She was 

also forewarned three months ahead of  the probabi l i t ies 

of  her retrenchment and al lowed to f ind a l ternative 
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employment. By these means the respondent mit igated 

the hardship of  the d ismissal .  The appropriate 

compensat ion is R60 000.  

 

 5 

[7 ] In the c ircumstances,  the order that  I  grant  is  in  the 

fo l lowing terms: 

1. The appl icant  was dismissed. 

2. The dismissal  was unfair .  

3. The respondent is ordered to pay the 10 

appl icant  R60 000 as compensat ion. 

4. The respondent is to pay the appl icant ’s 

costs. 

 

 15 
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