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I ntroduction

[1] This is an application to review and set asideatffitration award issued by the
First Respondent (the Commissioner) under case euhf6019-04 dated 12
December 2005, in terms of which the dismissalghef Third and Fourth
Respondents, Mr Guduvheni and Ms Kone respectivehg found to have been
both substantively and procedurally unfair. It wias this reason that the

Commissioner ordered their reinstatement and cosgiem in the amounts of

R69 306.60 and R89 096.52 respectively.



[2] The order which was read on the day this judgmex# @elivered is corrected to
the extent that it ordered the reinstatement of theed Respondent, who has
passed away. The order at the end of this judgnseatcordingly varied in

terms of section 165 of the Labour Relations Acb6&995 (the LRA).

[8] There are also a number of interlocutory applicetiavhich were made in this
matter. The interlocutory applications that haverbdiled since the review

application are as follows

a. An application to substitute the Third Respomndéir Guduvheni who

passed away since the award was issued.

b. The condonation application for the late filmigthe answering and replying

affidavits.

c. The dismissal of the review application on theugd that the Applicant had

delayed in prosecuting the review.

d. A substantive application for costs against 8exond Respondent (the
CCMA) for failing to properly record the proceedmgesulting in the

Applicant having to incur costs in reconstructihg tecord.

Background facts

[4] The Applicant is involved in the banking businedsick amongst other things
involves handling of large amounts of money for rbems of the public.

Because of this, stringent measures have, accotdlitige Applicant, been put in



[5]

[6]

[7]

[8]

place to manage the risk accompanying the handhitige clients’ money by its

employees.

In securing the clients’ funds the Applicant had puplace a dual control
system which requires the involvement of two peaplsecuring those funds,
particularly in relation to depositing and withd@e of funds by the clients

from the ATMs facilities.

According to the Applicant the ATM contains a safdiich houses the cash to
be dispensed with when clients effect withdrawald aeceive deposits. The
employees of the Applicant in opening the safehatb a combination lock and
a key lock, a system that is known as the dualrobrinh terms of this process

one employee holds the key and another employeeotinéination.

Each ATM is allocated a limited cash of R250 000stch serves as opening
balance and is checked daily by the responsibldame. The ATM produces a
printout showing the cash balance available. Wihenbialance in the ATM is
lower than the balance allocated to that machieectsh is to be topped up by

the responsible employees.

The balancing clerk is required on a daily basisobtain from the ATM

machine the printout. The printout reflects, irdka, the previous day’s balance,
the cash loaded, the amount of the withdrawals, taedcash currently in the
ATM. It is also the responsibility of the balancing kléo ensure that those

figures reconcile and to carry forward the cortedaince for the next day



[9] The Commissioner in his award gives a detailed @ticof the evidence of each
of the parties’ witnesses. The summary of the exadeas presented in the award
has not been challenged and therefore, to avoithaw@ening this judgment the

testimony of the witnesses will not be repeatethis judgment.
The dismissal of the Third Respondent

[10] The Third Respondent, Mr Guduvheni (Guduvheni) wétmmmenced his
employment with the Applicant on"2February 1979, was at the time of his
dismissal employed as an ATM balancing clerk resfima for balancing some
six ATM’s at the Applicant’s branch at Thohoyanddiis duty was to extract
the figures on the ATM balancing sheet and verifgmi against the general
ledger. He was dismissed subsequent to an invastigahich discovered that
the ATM’'s did not correctly balance. According tdet Applicant the
investigation revealed that there had been a defaic of R1 000 680.00 from
the six ATM’s at the Applicant’s branch at Thohoglan. He was charged with
two counts of misconduct. The first count relatesttie accusations that he
recorded the balancing sheet of the ATM as balgnaihen it was not. It was
also alleged that there were times when the indalidATM’s exceeded R600

000.00 and the balance of R800 000.00. The chartjeef reads as follows:

“Instances were noticed where cash checks alwayslwtted by relief
custodians when taking over ATM’'s and this was regorted or
corrected by yourself. You always failed to reghbd various differences

to the Branch Administrator and you did not repttve unbalanced state



of the ATM'’s to your superior until it was too latedo so. Your blatant
disregard of the rules and procedures caused logsdke bank of R1,

000, 680, 00.”

The second charge concerned the allegation thaiGhbtuvheni has on 24

(twenty four) occasions altered or falsified théabae.

The dismissal of the Fourth Respondent

[11] The Fourth Respondent, Ms Kone (Kone) who was ayp@oiby the Applicant,

[12]

with effect from 8 April 1993, was at the time of her dismissal orl" 16
November 2004, employed as the Head of Departmemit fEine Liaison. She
was also charged subsequent to an investigatiothéyApplicant. She was
charged and found guilty of failing to carry ouidl@alown rules and procedures
by not conducting cash checks on the take overTaW’A including failure to
report the differences to her superiors. She wsas atcused of failing to change
the combinations on take over and therefore shénedcombinations with
another employee. The other charge against hethaashe failed to scrutinize
the balancing sheets and that she signed them wtitherifying that the

balancing sheets and the cash on hand balanckd tenheral ledger.

Subsequent to their dismissal both Guduvheni anteKeferred a dispute to the
CCMA. The conciliation process having failed, thispdite was referred to
arbitration. As indicted above the Commissionemfibtheir dismissals to have
been both procedurally and substantively unfair ardkered compensation for

both of them.



[13]

According to the Applicant its investigation intdet alleged misconduct
revealed that its branch in Thohoyandou sufferegsin the amount of R1 000
680.00 due to misappropriation from the ATMs. Asresult, 11 (eleven)
employees were charged with various forms of midooty including
Guduvheni and Kone. The disciplinary inquiry resdlin the dismissal of five
employees who were found guilty of failing to complith the security
procedures relating to loading and failing to keepount of cash dispensed via

the ATMs.

Application for substitution

[14]

[15]

As indicated earlier the application for substdatiwas necessitated by the
passing away of Guduvheni. The Applicant did nqiage the application but its
complaint in this respect concerns mainly the apgmo adopted by the

Respondents’ attorneys.

Mr Tiedemann for the Applicant argued that the Resients’ attorney was
wrong in her view that because the letter of exeouhad been issued the
application to dismiss as was filed by the Respotdeould not proceed
without filing the application to substitute. Hdieel on the provisions of rule

22(5) of the Rules of the Labour Court which reasl$ollows:

“If in any proceedings it becomes necessary to suibs a person for an
existing party, any party to such proceedings naayapplication and on
notice to every other party, apply to the court &r order substituting
that party for an existing party and the court manake such order,

6



including an order as to costs, or give such di@ts as to the further

procedure in the proceedings as it deems fit.”

Because of the belief that the review proceedihgsilsl not proceed before the
substitution application was heard, the Applicaatised the application for

substitution to be set down but did so without fyotg the Respondents.

[16] In the light of the fact that the application fabstitution of the executrix for the
late Guduvheni, | do not have to decide whethersthestitution should have
been heard before the application to dismiss theewe could be heard.
However, the approach suggested by the Applicaes deem to me to be very
formalist and highly technical. | would align mystl the view expressed in the
heads of argument of Guduvheni and Kone that dubet of a deceased with
the executor or executrix of the deceased estateview proceedings is a

formality as at this stage the adjudication prot¢essbeen completed.

[17] The substitution of Guduvheni with the executrixarscordingly granted. | do

not however belief that costs should be grantedigregard.

Application to dismiss

[18] The Respondents launched their first applicationdigmiss the Applicant’s
application to review the arbitration award durid@y 2008. In its response to
that application the Applicant contended that tippliaation to dismiss was
premature because the substitution had not yet fieaiized. The other point

raised by the Applicant was that its applicatiocdémpel the CCMA to produce



[19]

[20]

the record was still pending. It would seem becanfsthis the Respondents

abandoned this application.

The Respondents subsequently filed another apipiicéd dismiss founded on
the complaint that the Applicant had delayed inspouting its claim to finality

and expeditiously.

| have considered both the applications to disrthesreview application and
came to the conclusion that in the circumstanceshisf case justice would
require that the matter be considered on its meaitser than disposing it on a

technicality.

The groundsfor review

[21]

The first ground of review concerns the issue afalerepresentation. It is
common cause that the Applicant objected to thep&edents being legally
represented during the proceedings. As soon aslfeetion was raised, the
legal representative of the Respondents read frondoeument headed
“APPLICATION FOR LEGAL REPRESENTATIONIhe document deals with
several topics relating to the application for leggoresentation. The first point
raised in that document relates to the questionavofwhich are relevant ttne
consideration for granting legal representatibhe second point relates to the
complexity of the charges proffered against thep@edents. It is stated in that
document that the charges proffered against Gudhivhee complex involving
allegedly millions.” It was further submitted that it would be unfaor éxpect
Guduvheni to“present these complex set of facts in a proper aobterent

8



[22]

[23]

[24]

fashion to the witnesses to be calledd’ relation to the prejudice that the
Applicant was likely to suffer if legal represembat was allowed, it was
contended that, that was unlikely to happen becatiiee size of the Applicant
and its financial resources including the fact thaias labour practitioners who

also litigates regularly at the CCMA.

The complaint of the Applicant is that it was newasked to consent to legal
representation and that the legal representativehef Respondents never
motivated for legal representation nor did she latve document from which
she read from to the Applicant’s representativee Abplicant further contended
that it was denied a fair hearing because it wagmgiven the opportunity to

respondent to the submission made by the Respdsadiegal representative.

The law relating to legal representation in arlidra hearings was prior to the
2000 amendments to the LRA governed by section1)46f the LRA. The
general rule at that time was that section 140(f) kot permit legal
representation in arbitration cases involving mmkact and incapacity. See
Commuter Handling (Pty) Ltd v Mokoena & others [2DOQ BLLR 843 (LC),
Colyer v Essack NO & others (1997) 18 ILJ 1381(L®klan v CCMA &
Another (1997) 18 ILJ 1381 and Afrox Ltd v Laka thers (1999) 20 ILJ 1732

(LC).

The 2000 amendments repealed the provisions ofoset#0(1) of the LRA.
The legal position in relation to legal represantain the CCMA is currently

governed by rule 25(1)(c) and (2) of the CCMA rul@here are now two



instances under which legal representation coulgdrenitted during CCMA
arbitration proceedings. The first instance is whdioth parties and the
Commissioner consent to legal representation. €bersl instance is where the
Commissioner in exercising his or her discretiomatedes that it would be
unreasonable to expect a party to deal with theutks without legal
representation. In this respect rule 25(1) provides factors which the
Commissioner has to take into account in consiganhether or not it would be
unreasonable to expect a party to participate ibitration proceedings

unassisted by a legal representative. The facters a
‘(@) The nature of the questions of law raisedliy dispute;
(b) The complexity of the dispute;
(c) The public interest; and

(d) The comparative ability of the opposing parties their

representatives to deal with the dispute.”

[25] In Bezuidenhout v Johnston NO & Others [2006] 12 BL1E1 (LC) the
Applicant party complained that the Commissionévedd legal representation
even though it had raised the objection at therlmegg of the hearing. In that
case, legal representation was allowed after thernaty for the employee
submitted to the Commissioner that she (the employeas unable to represent
herself because she was suffering from depressidnnas therefore medically
unfit to represent herself. The Court found thagrew it was to be found that the

Commissioner may have had regard to incorrect deotsn what was
10



[26]

[27]

undisputed was that the employee was sufferingedspn and was medically
unfit to represent herself. The key aspect of degision which is apposite in the
present instance is that the Court also took imooant in declining not to
interfere with the Commissioner's award the facattlthe Applicant was
represented by someone from the employer’'s orgamizavhich would have

levelled the playing field in as far representaticass concerned.

In Tiger Brand Field Services v CCMA & Others [2006]BLLR 694 the
Commissioner adjourned the proceedings to obtastopy of the Rules of the
CCMA, immediately when the objection to legal regmet representation was
raised. When the hearing reconvened the Commissielael the provisions of
rule 25(1) into the record and thereafter grantesfmgssion for legal

representation on the basis that there was anragredetween the parties.

The Court in Tiger Brand Field Services (suprajound that had the
Commissioner executed his duties appropriately beldvhave included in his
inquiry, the inquiry into whether or not there wadeed an agreement between
the parties regarding legal representation. Insiafu to interfere with the
arbitration award on the basis of this complainteG&J, as he then was, found
on the facts (at para 62) that the matter did nebdlve complex issues, was of
no public interest and the facts were generallyroom causeThe Court further
found that the Commissioner committed an irregtyasut however it was not

of such material a nature as to amount to grosgutarity.

11



[28]

[29]

[30]

[31]

In the present case there seems to have beenpmdealibat after the Applicant
objected to legal representation, the Respondagal representative applied to
be allowed to represent them, and did so by readorg the document referred
to above. The record of the arbitration award dugsassist in determining why
the Commissioner did not afford the Applicant tippaortunity to respond or see

the document from which the legal representativihefRespondents read from.

The facts in the present instance are not complicahd | do not see why the
Respondents would not have been able to deal vindmtwithout legal
assistance. The Commissioner has not given reasbgishe permitted legal

representation in the absence of consent by baotlepa

In my view the approach adopted by the Commissiovee irregular in that he
ought to have firstly ruled that the Applicant bepded with a copy of the
document which the legal representative read. Aewbrsdly he should have
afforded the Applicant the opportunity to respoadhe application itself. The
qguestion that | now have to answer is whether drthe irregularity was so
fundamental that it amounted to gross irreguldotyustify interference with the

award.

It is a well established principle of our law thais not every irregularity or
misconduct that would justify setting aside an taaltion award. Interference
with an arbitration award would be justified whéne irregularity or misconduct
IS SO gross as to evidence partiality on the parthe Commissioner. In the

absence ofala fideeven gross mistake may in certain circumstancegistity

12



[32]

[33]

interference with an award. Sefmalgamated Clothing & Textile Workers
Union of South Africa v Veldspun (Pty) Ltd 1994 $B 162 (AD)It seems to
me that the irregularity complained of must be wflsa nature that it prevented
the hearing of the real issues taking place. B8&VAWU & another v

Commissioner, CCMA (Port Elizabeth) & Another [1PS&8BLLR 499.

As indicated above it cannot be disputed that thenmar in which the
Commissioner in the present instance dealt with tigection to legal
representation and how he allowed for it, was ultag However before
interfering with the award the question that nedbe answered is whether it
was grossly irregular to amount to denial of a fearing for the Applicant. In
my view based on the authorities and the reas@wissed above it cannot be
said that the irregularity committed by the Commaiser in the present instance

amounted to gross irregularity that warrants irtesthce with the award.

The complaint of the Applicant is mainly that it svaot given its right to be
heard regarding the issue of legal representafibe. Applicant has not made
out a case that it was prejudiced by the mannarhich the Commissioner did
not deal with this issue of legal representationmas it made out a case that it
was not able to present its case because of thparafvie ability between its
representative and the legal representative of Respondents. | have in
particular noted in this respect that in the fougdaffidavit the Applicant’s
representative states that he has 8 (eight) ydasperience in handling labour
disputes and has attended at the CCKhAIndred of proceedings of the

respondent through the Republic .This means that the Applicant had in a
13



[34]

[35]

sense a comparable ability to deal with the issteg arose during the
arbitration hearing. It has to be noted that th@lfspant's representative was in
the company of two other colleagues. For theseoregasin my view, the
irregularity committed by the Commissioner does rashount to Qross
irregularity and it would therefore be improper tbis Court to interfere with

the arbitration award for that reason.

The second ground of review is based on the comtpilaat the conduct of the
Commissioner demonstrates that he was biased agh@asApplicant. This
ground is based on a number of examples given &Afiplicant as instances

demonstrating how biased the Commissioner was.

The first instance concerns the"®dune 2005, when the representative of the
Applicant, Mr Cuthbertson suddenly fell ill and h&ml go and see a medical
practitioner who after examination confined him lhed for few days. Mr
Armstrong, who accompanied him to the doctor themtwack to the hearing,
informed the Commissioner about this and handethenmedical certificate.
According to the Applicant the Commissioner becarage and agitated when
the medical certificate was handed to him and imatety enquired from Mr
Armstrong whether Mr Cuthbertson was able to attémel following day
hearing. Because the response was not in the affirej the Commissioner is
alleged to have insisted that it be inquired diyeltom Mr Cuthbertson whether
he was able to proceed with the matter the followdiay. This, the Applicant
interpreted to mean that the Commissioner was mumst) the veracity of the

medical certificate submitted on behalf of Mr Cughlon.
14



[36]

[37]

[38]

The Respondents denies the version of the Applieadt contended that Mr
Cuthbertson was not present when the medical icatef was handed to the
Commissioner and relies on what he was told by ¥Mn#rong. According to
the Respondents it was their attorney who insistedthe Commissioner
contacting Mr Cuthbertson on the day in questiooabse they were surprised
that he simply disappeared without informing thent@assioner or their

attorney.

The other instance that the Applicant relied osupport of its complaint relates
to one day during the hearing at about 13h00 wherCMhbertson requested
that the Commissioner adjourn for lunch. The resparf the Commissioner did
not go down well with him because according to mmesponse to the request
for the adjournment the Commissioner repeatedlyieed as to“Do we have

patients here? And are they diabeticsPie Commissioner did not adjourn the

hearing at that stage.

The other complaint of the Applicant relates to #%# November 2005 when
Mr Cuthbertson informed the Commissioner that th#ight back to

Johannesburg was scheduled to leave from Polokabi8h00 and therefore
needed confirmation that the proceedings would etd 16h00. The
Commissioner proceeded with the hearing until 19mé&8ulting in Cuthbertson
and his colleagues missing their flight and hadhite a car to travel back to
Johannesburg. The essence of this complaint is ligahot stopping the
proceedings at 16h00 the Commissioner compelled #H@plicant’s

representatives and witnesses to maintain unreblsopitracted hearing hours.
15



[39]

[40]

[41]

[42]

[43]

The other ground relating to bias which the Appiiceelies on relates to the
comment which the Commissioner made in his arlmmaaward. In this respect
the Commissioner stated in the award that the Appti was running its

business like the story in the novalimal Farmby George Orwell.

All the above complaints in my view bear no mentldo a very large extent are
not supported by the record. The Animal Farm steag in my view used to
illustrate by way of emphasis and example the issbent application of the

disciplinary procedure.

The complaint about refusing to grant a break s alot supported by the
record. The record reveals that the Commissiondramaa number of instances

granted adjournments whenever requested to do aoygf the parties.

The complaint about missing the flight does not enaknse to me. There is no
evidence that shows how conducting the proceedingygond the normal
business time prejudiced the Applicant. The Comiomes had sensitized the
parties earlier in the proceedings about the nedithish the proceedings within
the allocated time. He even suggested startingeeanl morning. It is therefore
not surprising that he proceeded with the heariegobd the usual business
time. There is nothing in law or a rule of the CCNtrat prescribes the start and

end period of the arbitration proceedings on amjiqdar day.

What is strange about the complaint of the Appligathat at some point, and it
would seem to relate to this very issue, its repmegive requested for an
adjournment to arrange for accommodation becauselthd missed their flight.

16



The accusation levelled against the Commissionénisnregard does not seem
to accord with what transpired as appears on tt@de In this regard the record

reveals the Applicant’s representative having said:

‘RESPONDDENT:Mr Commissioner, can | just ask for a 5 minuteunat

break please and just to make arrangements soweatan cancel our
flights and get a hotel tonight. Because we haweooisly checked out. If

| can just have a 5 minutes break just to makedh@ngement.

COMMISIONER:Granted

RESPONDENTThank you.”

It is also important to note that it was not ortg tApplicant’s representatives
who were made to work long hours on that day aedetore it is difficult to

understand the basis for the allegation of biaseHis respect.

Irrationality of theaward

[44] The third ground of review concerns the rationafifythe arbitration award of
the Commissioner. In support of this ground the l&gpt gave examples of
why the award should be regarded as irrational. fireeexample relates to the
evidence about the business of Mr Bobb Steytledpcprn venture. The
Applicant contended that the Commissioner foundheut any evidentiary
foundation at all, that Mr Steytler had resignednirthe Applicant, and had
agreed to testify in the arbitration on behalflof Applicant, in order to avoid a

disciplinary inquiry and possible criminal chargébe Commissioner reasoned

17



[45]

[46]

[47]

[48]

his finding in that regard, that Mr Steytler hadeuted a mediocre and less than
lucrative position at a supermarket store upon tasignation from the
Applicant. This complaint does not in my view take case of the Applicant
any further because on proper analysis the findindpe Commissioner on this

aspect of the evidence has no bearing on the csinolu

The second example of irrationality of the awarcbaading to the Applicant,

relates to the finding that the Applicant did npply the discipline consistently
in as far as the rule was concerned. The Applitattier contended that even if
there was inconsistency in the application of gisce the Commissioner, failed

to appreciate that he had a discretion concermaganction to be imposed.

The Applicant contended that the Commissioner @lweating the credibility of
the Fourth Respondent, failed to consider thattsk not in the disciplinary
hearing raised defences which she subsequentlgdréos the first time in the

arbitration proceedings.

The fourth ground of review concerns the reinstat@nof the Respondents by
the Commissioner. The complaint of the Applicantthis respect is that the
Commissioner ordered the reinstatement of the Rwlgds, despite the

evidence of the breakdown in the trust relationship

The fifth ground of review concerns the criticisinat the Commissioner
exceeded his powers, by making an award speciffnegcompensation to be
paid to Guduvheni and Kone when there was no ee&laoncerning their
monthly remuneration.

18



[49] The sixth ground of review concerns the complahmt tthe Commissioner

[50]

reinstated the Respondents despite the fact tlegt rispectively admitted to
failing grossly to adhere to known security proageduand falsification of

balancing of the ATMs.

The last ground of review concerns the finding bg Commissioner that the
dismissal was procedural unfair because the uniepresentative who
represented the Respondents was the Applicanttkeéld and represented the

Respondents simply to legitimize their dismissal.

Thearbitration award

[51]

| have earlier in this judgment indicated that Cassmoner in his award gives a
detailed account of the evidence of each of théiggrwitnesses and would
therefore not be necessary to repeat it. In higyasisaof the evidence and the
arguments of the parties the Commissioner firstly eorrectly so indicates that
the onus to prove that the dismissals of the Redgruts were fair in terms of
section 192(2) of the Labour Relations Act (the DRr&sted with the Applicant.
He then finds that whilst the Respondents did mude the allegations against
them relating to non compliance with the rule, tlafence was that the rules
were never followed, persistently applied and theeas lack of supervision in
their enforcement. The Commissioner also foundttiatiscipline in relation to
these rules were not consistently applied by thelidant as some other
employees who breached them were either ignorefddisciplined were given

warnings and not dismissals.

19



[52]

[53]

In relying on the decision in the case@ifiolata vTrek Engineering (Pty) Ltd
(1992) 13 1LJ 219 (ICxthe Commissioner found that it was unfair to dismas
employee for an offence which the employer haveathalty condoned in the
past or dismiss only some of the employee founttygof the same offence. He
further found in this respect that the unfairnes$stre inconsistency was
strengthened by the fact that the Applicant faiteddiscipline one of the
employees who was guilty of the same offence asah&uduvheni. In finding
that the 25 (twenty five) years of service of Gudem should have served as a
mitigating factor against the dismissal sanctiom @ommissioner relied on the
decision inNational Union of Mineworkers & Another v East RdPiaprietary
Mines Ltd (1987) 8 ILJ 315 (ICk which it was held that the length of service

should serve as a mitigating factor in a miscondase.

The inconsistency in the case of Kone was fountheyCommissioner to have
manifested itself in the form of certain employe@bo were not being

disciplined when they had committed the same oilairoffences.

Evaluation of theaward

[54]

| have already dealt with the process aspectsingléhe complaints about the
manner in which the arbitrator conducted the prdregs including the issue of
legal representation. In this part of the judgmiewill focus on evaluating the

arbitrator’s findings in relation to the proceduaald substantive fairness of the
dismissal. | do so in order to determine whetherdhs a basis for interfering

with the award.

20



[55]

[56]

[57]

The question that arises from the above facts mithdr the conclusion reached
by the arbitrator falls outside the range of reabbeness so as to attract
interference with the award by the Court. In additto the general assessment
of its reasonableness, the award need to spedbifizalassed with regard to the
application of the principle of parity or consistgras applied by the arbitrator

to the facts of the case.

The test to determine whether or not a concluseacthed by an arbitrator is
reasonable or otherwise is that of a reasonablesideemaker. In terms of
Sidumo v Rustenburg Platinum Mines Limited (200&)I2) 2405 (CC)the

guestion to ask in considering the reasonablenessherwise of an award is,
whether the conclusion reached by the arbitratoone which a reasonable

decision-maker could not reach.

In addition to the general test applied in reviesesSidumoalso deals with the
approach which arbitrators should follow when deiamg the appropriateness
of the sanction imposed by the employer. The ambrodeveloped by
Constitutional Court, confirmed two of the decisoof the Labour Appeal
Court in the cases dingen Petroleum Ltd v CCMA & others (2007) 28 ILJ
1507 (LAC) and Chemical Workers Industrial Uniono&aers v Algorax (Pty)
Ltd (2003) 24 ILJ 1917 (LAC)n those cases the Labour Appeal Court held that
the reasonable employer test must not be applietl thare should be no
deference to the employer’s choice of a sanctioanndd CCMA Commissioner
decides whether dismissal as a sanction is faima iparticular case. The

Commissioner is in terms of those decisions reduicedecide the issue of the
21



appropriateness of the sanction in accordance highor her own sense of
fairness. (Se&ngen (supragat par 117 at 1559 A, - par 119 at 1559 H-I; g6 1
at 1562 C-D, par 14@ndSidumo at paras 75 and 76.). The determinatiohef t
fairness or appropriateness of a dismissal is @&oeisto be left to the
commissioner and not the employer or the reviev@ogrt. In this regard it was

said in Sidumo (at para. 75) that:

“Ultimately, the commissioner’'s sense of fairnesswhat must prevail

and not the employer’s view.”

[58] In Sidumothe Court developed guidelines which Commissiomexdd use in
determining the fairness of the dismissal. Thediactwhich a Commissioner
must take into account when weighing whether a disath is an appropriate

sanction or otherwise, are statedsidumo(at para. 78) as follows:

“In approaching the dismissal dispute impartially ammissioner will
take into account the totality of circumstances.dideshe will necessarily
take into account the importance of the rule thad lbbeen breached; the
basis of the employee’s challenge to the dismissh&ther additional
training and instruction may result in the employea repeating the
misconduct, the effect of dismissal on the emplay® his or her long-

service record.

The commissioner must of course consider the redsenemployer
iImposed the sanction of dismissal, as he or shé¢ takes into account the
basis of the employee’s challenge to the dismissihere are other
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factors that will require consideration. For exarapthe harm caused by
the employee’s conduct, whether additional trainargl instruction may
result in the employee not repeating the miscondheteffect of dismissal

on the employee and his or her long-service reord.

The above, not being an exhaustive list, the Cosiongr would also, in terms
of the decision irEngine consider the provisions of sections 188(1) ar2(20

of the LRA, including Schedule 8 of the Code of @deractice: Dismissal.
Section 188(1) requires that the Commissioner ntaké into account any

relevant Code of Good Practice issued in termh®iRA.

It is apparent from the reading of the decisionshid Court and those of the
Labour Appeal Court that, in line witBidumg the length of service plays a
significant role in the assessment of the fairngsa dismissal. Se&hoprite
Checkers (Pty) Ltd v CCMA & Others [2008] 12 BLLR11 (LAC) (the
judgment of Zondo JPShoprite Checkers (Pty) Ltd v CCMA & Others [2008
9 BLLR 838 (LAC)and the soon to be published judgment of Franais J

Shoprite Checkers (Pty) Ltd v CCMA & Others casainer JR1888/08.

The approach to be adopted when dealing with tkaeisof parity or the
inconstant application of discipline has as statefthe, South African Transport
and Allied Workers Union and Others v Ikhwezi Bessise (Pty) Ltd (2009) 30
ILJ 205 LC,received attention from the Court and evolved aoveny years

dating back to the days of the Industrial Courtthat judgment van Niekerk AJ
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as he then was, traverses several key decisioasngelto development of the

legal principles relating to the issue of parity.

In essence the issue of parity relates to the dagrand equal application of
discipline by the employer. In this respect an eyl has the right to impose
different sanctions on employees who may have beaived in the same act

of misconduct, subject to the sanction bdaigand objective.

In circumstances similar to the present case thmilaAppeal Court, itNUM
and another v Amcoal Colliery t/a Arnot Collierycdaanother[2000] 8 BLLR
869 (LAC) had to determine the fairness of the dismissahgbloyees who had
been dismissed for failing to comply with an instran. The distinction
between that case and the present one is thaaticéise the employees were all
found guilty but only those who had previous wagsinwere dismissed. In
dealing with the issue of parity Mogoeng AJA gage 875 middle para 19), in

Amcoal Colliery, said:

“The parity principle was designed to prevent umfisd selective

punishment or dismissal and to ensure that likeesage treated alike. It
was not intended to force an employer to metefmusame punishment to
employees with different personal circumstances pggause they are

guilty of the same offence.”

[64] The Labour Appeal Court, in confirming its decisionrvin & Johnson (1999)

20 1LJ 2303(LAC)neld in Gewensha v CCMA & Others (2006) 3 BLLR 234
(LAC), that
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“Disciplinary consistency is the hallmark of progsave labour relations

that every employee must be measured by the sandasts.”

The Court went further to say:

“... when comparing employees care should be takesnsure that the
gravity of the misconduct is evaluated. Turninghe issue of parity the
authorities are now clear as to what approach to d&#opted when

dealing with this issue.”

[65] In dealing with the issue of consistency, Du TaitsBhet al Labour Relations

Law’, A Comprehensive Guidstate the following:

“Consistency however implies treating like casakealAn employer may
thus be justified in differentiating between emp&s/who have committed
similar transgressions on the basis of differences personal
circumstances of the employees (such as lengrate and disciplinary

record) or the merits (such as the roles playethencommissioning of the

misconduct).”

[66] In dealing with the same issue it was concludetivin & Johnson at page

2313 (para 29})hat:

“In my view too great an emphasis is quite freqlyesbught to be placed
on the “principle” of disciplinary consistency, ascalled the “parity
principle” (as to which see e.g. Grogan Workpla@ (4 ed) at 145 and

Le Roux & Van Niekerk The SA Law of Unfair Dismisgal10). There
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[67]

[68]

is really no separate 'principle' involved. Consisty is simply an element
of disciplinary fairness (M S M Brassey 'The Disalf Strikers' (1990)
11 1ILJ 213 at 229). Every employee must be meashyethe same
standards (Reckitt & Colman (SA) (Pty) Ltd v CheainidVorkers
Industrial Union & others (1991) 12 1LJ 806 (LAC) &L3H-I). Discipline
must not be capricious. It is really the perceptiohbias inherent in

selective discipline which makes it unfair’

In applying the above principles to the presentaimse | am of the view that the
conclusion reached by the Commissioner cannot [k teabe one which a
reasonable decision-maker could not reach. Itasreclusion that accords with
the approach that has been followed by severabatids on how to deal with
the issue of parity. In this regard see in additiorthe above authorities the
following authorities:National Union of Mineworkers v Free Sate Consdkda
Gold Mines (Operations) Ltd (1995) 16 ILJ 1371 (8 ACTU and others v
Novel Spinners (Pty) Ltd [1999] 11 BLLR 1157 (LChca Cola Bottling East
London v Commissioner for Conciliation, MediatiamdaArbitration and others

(2003) 24 ILJ 8232(LC).

It is also apparent from the award that the Comones in arriving at his
conclusion also took into account the length ofviser of Guduvheni.
Guduvheni who had been with the Applicant for 2%rgewas dismissed for
incorrect balancing of the ATM machine, alteringdafalsifying the figures.
Whilst the Applicant contended that it lost R1 (8&D.00, there is no evidence

linking the loss to the incorrect balancing donedmduvheni.
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[69] As indicated earlier Kone was charged and foundtygaf failing to carry out

[70]

[71]

laid down rules and procedures by not conductirgl cdecks on the take over
of ATM’s including failure to report the differensdo her superiors. She was
also accused of failing to change the combinatimmsake over and therefore
shared the combinations with another employee. ather charge against her
was that she failed to scrutinize the balancingetshand that she signed them
without verifying that the balancing sheets andaash on hand balanced to the
general ledger. At the time of her dismissal she Ieeen with the Applicant for

a period of over 10 (ten) years. There was no @dgedinking Kone to the R1

000 680.00 lost suffered by the Applicant.

Procedural fairness: It is apparent from the reading of the Commissitn
award that the unfairness in as far as the proe¢dairness of the disciplinary
hearing was concerned turned around the manner hichwthe union

representative conducted the case on behalf dRéspondents.

There is no doubt, in my view, that the Commissianeconceived the enquiry
he was supposed to conduct in as far as procefdumaéss was concerned. The
representative was appointed by the Respondents’umion to represent them.
One of the criticisms levelled against the represere by the Commissioner
relates to hisbona fides Except for the criticism that the trade union
representative could not have represented 11 (@ig@eople in two days there is
no explanation or indication from the Commissioasrto why he regarded his

representation asa“ sham and at worst a fluke.And further why the
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Commissioner regarded representation by the unsoseaving the purpose of

legitimating the disciplinary inquiry.

It is evidently clear that the Commissioner in deplwith the issue of
procedural fairness misconceived the task he waposed to perform. The
Commissioner ought to have appreciated that thécehaf the representative
was a matter between the Respondents and thein.ufiiee Applicant did not
have a say on the appointment of the representdihve Respondents could, if
they were dissatisfied with the effectiveness o# ttepresentation by their

representative, have approached the union and shisghithdrawal.

Turning to the issue of compensation the Commissidras not in his award
provided the calculation upon which the compensatoy both Guduvheni and
Kone is based on. | have also not been able todmdevidence on the record

indicating the same.

Thus in as far as the procedural fairness and cosgpen awarded to Kone and
Guduvheni are concerned; the Commissioner commédtedrregularity. The
guestion that then follows is whether the awardukhbe reviewed and set aside
on these two grounds alone. In my view the awand stll be sustained
notwithstanding the finding of the Commissioneraiing compensation and
procedural fairness of the disciplinary hearingheé award was to be reviewed,
set aside and remitted back to the CCMA the lilogddhis that the outcome in as
far as substantive fairness is concerned would ireth@ same. The finding on

procedural fairness would be that the procedure faas In the absence of
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evidence regarding what Guduvheni and Kone eaadhedaat the date of their

dismissals the finding on the rehearing is likeyoe reinstatement.

Thus remitting the dispute back to the CCMA woutdlpng its resolution even
further than the 5 (five) years it has taken so Tdre appropriate approach to
adopt in the circumstances of this case is to vewerd correct the award of the

Commissioner.

Application for costs

[76]

[77]

[78]

In the original notice of motion the Applicant didt pray for costs against the
CCMA but did so in the notice in terms rule 7A(8) 6f the Rules of the Labour
Court. The prayer in that notice is that the Celaduld direct the CCMA to pay

the costs occasioned by the reconstruction ofdberd.

At the beginning of the review proceedings | ingitine Applicant to indicate
whether or not it still intended pursuing the cldon costs against the CCMA. |
indicated to the Applicant my reluctance as a mattgolicy to granting costs
against the CCMA in circumstances where | was atsfed that the notice of
set down was served on the CCMA. This issue waisited on the second day
of the proceedings and it was agreed between tiiepéhat the CCMA should

be afforded an opportunity to be heard on thisassu

On the 38 July 2008, this Court issued an order directirgg @CMA to show
cause why a costs order should not be grantedstigaarising from the manner
in which the recording under case number LP60194% handled, resulting in

the Applicant having to reconstruct the record.
29



[79]

[80]
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The essence of the Applicant’s case in relatiothéoissue of costs is that it is
entitled to costs because the CCMA failed in i&stugbry duty to provide a
proper record, failed to assist in the reconstounctrf the record and failed to

provide an explanation for such failures.

The brief background to this issue is that the Agapit launched its review
application on the 27January 2006 and pursuant to that the CCMA seitged
notice in terms of rule 7A(3) of the Rules of thabbur Court on the®1
February 2006. In that notice the CCMA indicatedtttihere were 11 (eleven)
cassette tapes for the arbitration proceedingsdre' May, 22 June, 21 and

22" November 2005.

The tapes were then sent to Sneller Verbatim réogsdwith instructions that
they should transcribe them. Sneller Verbatim regkback and indicated that
the record was ready for collection ofi Mlay 2006. There was some difficulty

with the tapes resulting in Sneller Verbatim naheable to transcribe them.

On 11" May 2006, the Applicant sent a letter to the CCM@icating that it had
failed to provide a proper record of the proceesling particular that the cross
examination of and the testimony of Kone was mgsirhe Applicant further

indicated in this letter that it reserved the rigghteek costs against the CCMA.

The Applicant suggested that part of the causb@ptoblem with the recording
was because the Commissioner released the interpvaen he proceeded with
the hearing beyond the ordinary working hours. Appty the interpreter

assisted with the recording whilst he was presannhd the hearing.
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The other costs which the Applicant complainechduirred include the use of a
typist to transcribe the recordings it made throtghown machine during the
proceedings. It would appear the Applicant usedtthascription from these
recordings to reconstruct the record which it tisent to the Respondents for
their comments. The Applicant states it also seatsame reconstructed record
to the CCMA with the request that it (the CCMA) sltb confirm whether the
reconstruction was the true reflection of what sm@red at the arbitration

hearing. The CCMA did not respond to this requesbeding to the Applicant.

The reconstructed record revealed that there wasawrding of the proceedings
on the & May 2005. The CCMA was then requested to condisgarch of the

tapes and see if they could not find tapes for tlagt It was only after several
follow ups by the Applicant that the CCMA finallpdicated that they were not

able to find any further tapes.

On the 3% August 2007, the Applicant filed a notice in terofsule 7A (8)(a)
and included therein a prayer for costs againsC@iMA for the reconstruction

of the record.

In its answering affidavit the CCMA has detailesl iesponse to the application
for costs and states that it had on receipt ofrdweew application promptly
delivered the record it had in its possessionhla tespect it contended that it
had made a genuine attempt in complying with tlwvigrons of rule 7A (3) of

the Rules of the Court. The Commissioner’s noteghlvh had in its possession
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were also dispatched to the Court together witlerottocuments including the

tapes.

The Applicant argued in its heads of argument thatCCMA has a statutory
obligation to maintain a proper record of the pestiags and failure to do so
constituted breach of such duty and failure to dgmpth rule 7A (2) and rule
36 of the CCMA rules. It is further argued that Hrgument by the CCMA that
it had limited resources and that an order autimyithe costs as claimed by the
Applicant would create a precedent that would egpthee CCMA to similar

claims in the future.

| now proceed to deal with the principles governthg issue of costs. The
discretion which the Court has to exercise as tetldr or not to grant costs in a
matter before it is governed by s162 of the LRActle® 162 of the LRA reads

as follows:

“(1) The Labour Court may make an order for the imant of costs,
according to the requirements of the law and fasgie
(2) When deciding whether or not to order the paynoé costs, the
Labour Court may take into account —
(@) whether the matter referred to the Court ouhthave been
referred to arbitration in terms of this Act anfiso, the extra
costs incurred in referring the matter to the Couand

(b) the conduct of the parties —
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(i) in proceeding with or defending the matter efthe
Court; and
(i) during the proceedings before the Court.

(3) The Labour Court may order costs against a yp#&otthe dispute or
against any person who represented that party as¢hproceedings
before the Court.”

[90] The facts and circumstances in the present casifeeent in my view to those
in the Rand Water Board v CCMA 2008 JOL 21094 (L&tase on which the
Applicant relied on in support of its claim for asts order against the CCMA.
The Rand Water Boaratase is different from the present one in that tase
concerned failure by the CCMA to comply with thewsions of rule 7A. In
that case the CCMA failed to dispatch the commissis hand-written notes
and had also initially failed to dispatch the autiipes to the Registrar of this
Court. The CCMA further failed to assist in theomrstruction of the record after
the tapes were found to be blank. In fact in tlsecthe CCMA did not respond
to the request to assist with the reconstructionedsence the conduct of the

CCMA was found to have been unacceptable in thed.ca

[91] The authorities are unanimous as to the approadie tadopted when dealing
with the issue of a defective or incomplete reaairthe arbitration proceedings.
The responsibility to reconstruct a defective anditadequate record rests with
the parties and it is a process to be initiated gsneral rule, by the applicant as
thedominis litis.In Boale v National Prosecuting & Others 2003 12 BLLR),

the Court held para 5 that:
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“It is trite that there is duty on an Applicant farovide a review Court
with a full transcript of the proceedings he wishedhave reviewed. The
Applicant has failed to provide this Court with thel transcript of the
proceedings that he wished to have reviewed. Wérepplicant fails to
provide a full transcript of the proceedings theiesv application must be
dismissed. The only exception would be where the tassettes are

missing or where the parties are unable to recarcdtthe record”

The role of the CCMA in as far as the reconstructé the record is concerned
is limited to facilitating an agreement between piagties about those areas in
the reconstructed record where there is a disagneebetween the parties as to
what the true reflection of what happened and whas said during the
proceedings. The Commissioner may of course makdirag on a point which
the parties do not agree on but which he or sheréeaatded in his or her own

hand written notes.

As | understand the authorities that have had tal @eth the issue of the
unavailability or a defective transcription recottere is acceptance that the
CCMA's electronic recording will generally not alysgameet the expectations
with regard to the quality of the recording and Hafe keeping of cassettes
containing the recoding. ldustice v Herzenberg 2002 (1) SA 103 (LA®),
costs order was granted against the CCMA, whereabes had been lost. See
alsoLife Care Special Health Services (Pty) Ltd t/aillengeni Care Centre v
CCMA & Others (2003) 12 LAC 1116 and Fidelity CAdAnagement Services

(Pty) Ltd v Muvhango SA (2005) JOL 14293 (LC).
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In my view the facts of this case indicate veryadie that even though the
transcript of the arbitration was not of good qualit cannot be said that the
CCMA did not comply with its duty in terms of bothles 7A and 36 of the
rules of the CCMA. In terms of rule 36 (2) the CCNifay keep the record of

the proceedings by means of legible hand-writteesior electronic recording.

It would not be proper in my view for the CCMA Conssioner, as is suggested
in this matter by the Applicant, to receive and ament on the correctness or
otherwise of a record as reconstructed by only anthe parties. A party may
however forward to the Commissioner for his or t@mment those parts of the
reconstructed record which both parties may haweady reached agreement on.
Commenting on the part of the record reconstrudgd one party may
undermine the independence of the CCMA and may labsb to perceptions of

bias.

It is therefore my view that there is no basis &warding costs against the
CCMA in relation to the issue of the record. | nadso mention that the granting
of costs for typing the transcript of the Applicantecordings would amount to
awarding damages through the back door which inatb&ence of evidence
showing bad faith on the part of the CCMA is impesible. In terms of s126 of
the LRA the CCMA is not liable for any loss sufférey any person as a result
of any act performed or omitted in good faith ire tbourse of exercising its

functions.
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Conclusion

[97]

[98]

[99]

| accept that certain portions of the Commissianesvard can be criticised and
his findings be regarded as amounting to grosgutegity in that he failed to
appreciate the task which was before him. Howdwao, not believe that justice
would in the circumstances of this case be dotieifaward was to be reviewed,
set aside and sent back to the CCMA for a reheabefpre another
Commissioner. The best approach that would strudkalance in fairness
between the two parties is that of reviewing andemting those parts of the
award where the Commissioner failed to apprecladadsk before him or where

he committed an irregularity or misconduct.

The award of reinstatement in as far as Mr Guduviemroncerned can no
longer stand because of his untimely death anefiver the appropriate relief in
his case is compensation. Regard being had taatitéHat had he been alive he
would have been entitled to reinstatement, the @p@te remedy is therefore

the maximum compensation as provided for in terhwl 84 of the LRA.

In terms of the costs which are specific to theaevapplication | see no reason
why the losing party should in both law and faishest be required to pay the

costs of the other parties.

[100] In the premises | make the following order:
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The condonation application for the late filing thle answering and the

replying affidavits is condoned.

Molahlehi J

Appear ances

Instructed by
For the 2°

Respondent

(i)  The application for costs against the Second Respdnthe CCMA is
dismissed with costs.

(i) The arbitration award issued by the First Responhdgnreviewed and
corrected as follows:

“(@) The dismissal of the Applicants, Mr Guduvhemd Ms Kone was
procedurally fair.
(b) The dismissal was substantively unfair.
(c) The Respondent is ordered to reinstate the iégouis retrospectively
without loss of salary and benefits.”

(iv) The Third Respondent, Mr Guduvheni is substitutéith whe executrix and
for this reason the Applicant is to pay his estaf (twelve) months
compensation calculated on the salary he receivethe time of his
dismissal.

Date of Hearing : 30July 2008
Date of Judgment :  "™5May 2009
For the Applicant : Adv T C Tiedemann

Webber Wentzel Incorporated

Ms K Savage of Bowman Gilfillan Inpmrated
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For the & & 4"
Respondents : Riki Anderson (Attorney)

Instructed by : Du Toit Attorneys
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