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Introduction

[1] The respondent in this matter dismissed the memiletee applicant,
NUMSA for operational reasons and a day thereaftemployed them
on different terms and conditions. NUMSA has novought this
application in terms of section 189A(13) of the babRelations Act 66
of 1995 (the LRA), in terms of which it seeks aml@r compelling the
respondent to comply with the fair procedure anth&r ordering their
reinstatement on terms and conditions applicabl®rpto their

dismissal.



Background facts

[2]

[3]

The respondent falls under the scope of the Metidtries Bargaining
Council (MIBCO) which regulates the employees’ sak and other
terms and conditions of employments in the sed&brsome stage the
relationship between the respondent and NUMSA veaemed by both
the recognition agreement and an agency shop agreemit would
appear that the agency shop was cancelled but h&treacognition

agreement.

During September/October 2008, the respondent eogam a
consultation process in terms of section 189 ofURA with NUMSA,
facilitated by the Commission for Conciliation, Mation and
Arbitration (the CCMA). The end result of this pess was that a
number of employees were retrenched by the respbnttewas also
during the same period that the respondent indiciteNUMSA that it
intended in addition to embark on a retrenchmeeta@se to terminate
the employment of all its weekly paid employees semdeengage them
afresh and with rates of pay and conditions ofiserdetermined by the
minimum levels as prescribed by MIBCO’s Main Agresth Although

NUMSA indicated that this would be a very drastieasure, it was



agreed that the issue would be held over until dbeapletion of the

retrenchment exercise which was in process airte t

[4] On 5" November 2008, the respondent invited NUMSA toeeting to
discuss the restructuring of the terms and conbtiof employment of
the hourly paid employees and suggested that aingele¢ held on the
11™ November 2008. NUMSA respondent and indicated tihey were
available on the f4November 2008. For whatever reason this meeting
did not take place but on the ™ MNovember 2008, the respondent
addressed a letter to NUMSA proposing the restringuof the terms

and conditions of the hourly paid employees.

[5] The parties met on #6November 2008, where the respondent firmed up
its intention to retrench and reemploy the weekBidpemployees.
Having failed on that day to reach consensus NUMS#Aposed a
further meeting before the end of the year but pnaposal was rejected
by the respondent who proposed that a meeting dHmeilconvened at

the beginning of the following year.

[6] On 9" December 2008, NUMSA addressed a letter to thporeent

informing it that it had received information frate members indicating



that the respondent had concluded an agreement WABA on the
proposed restructuring. The respondent respondedlétter dated 1D
December 2008, and enclosed therein the agreernéaidiconcluded
with UASA signed on 8 December 2008. The respondent further
proposed a meeting with NUMSA for th& 8anuary 2008, which did
not materialised because of availability problenthaf parties. A further
correspondence from the respondent to NUMSA is tifathe 2
January 2009, wherein the respondent indicatedttigatnembership of
NUMSA has dropped to “approximately 33%” and thatUASA was
“approximately 60%” of the hourly paid employees. i$ further
indicated in this letter that UASA had gained miyorepresentation
amongst the hourly paid employees and was theretbee sole
bargaining agent “for all matters relating to plétel issues including

any consultation required by the LRA.”

[7] Thereafter, the respondent concluded an agreemémtUASA on the
22" January 2009, in terms of which it was agreed #flathe hourly
employees would be dismissed and reemployed oerdiit terms and
conditions. Pursuant to this agreement members OMSIA were
dismissed on the #5January 2009 and reemployed or"2Bnuary

2009. Subsequent to concluding the recognition fem 2" January



2009, a day thereafter the respondent concludedeteenchment

agreement with UASA on 22January 2009.

The governing retrenchment
[8] A dismissal based on operational requirements ef émployer is
governed by section 189 of the Labour Relations @&tof 1995 (the
LRA). That relevant part of that section provi@assfollows:
“Dismissals based on operational requirements
(1) When an employer contemplates dismissing one or
more employees for reasons based on the employer’s
operational requirements, the employer must consult
(a) any person whom the employer is required to
consult in terms of a collective agreement;
The section then provides for other possible pantith whom the
employer should consult with in the event themeascollective

agreement that requires consultation with any gblaety.

[9] If an employer in a retrenchment exercise that sndet threshold set out
in section 189A, fails to follow a fair procedura,union party may
approach the Labour Court by way of an applicatoyran order -

“ (a) compelling the employer to comply with arfarocedure;



[10]

[11]

(b) interdicting or restraining the employer fraiismissing an
employee prior to complying with a fair procedure;

(c) directing the employer to reinstate an empéoyatil it has
complied with a fair procedure;

(d) make an award of compensation, if an ordegemims of

paragraphs (a) to (c) is not appropriate.”

In the present instance the crisp issue is whe&theot the respondent
had a duty to consult with NUMSA after it lost rt&jority membership
and after the respondent signed a recognition agreewith UASA. It is
this recognition agreement which the respondergdean in supporting
its case that there was no duty to consult NUMSgedahis agreement

was concluded.

In its heads of argument the respondent reliedMafuleke & Others v
Johnson Tiles (Pty) Ltd (2008) 29 ILJ 2606 JL& support of its case
that it was not obliged to consult with NUMSA. |hat case the Court
held that the hierarchy governing the consultajpvocess in section
189(1) (a)-(d) did not require an employer partgomsult with any other
union or individual employees where the consultati@as done in terms
of a collective agreement which provides for cotaign in the event of

an anticipated retrenchment.



[12] The Court iI'SACCAWU &Another v Amalgamated Retailers (Pty)
[2002] 1 BLLR 95 (LC)seems to have adopted a much broader approach
to the issue of whether or not an employer parsyahduty to consult
with the parties identified in section 189(1)(a)-¢d the LRA. In that
case the Court in dealing with the issue of coasiol in a case where
the employer consulted with the recognized traderuwhich was
however not mandated to represent non-union menabiested by the
proposed retrenchment held at para 26 that:

“The identification of a consulting party by appig the criteria
established in s 189(1) (a) , (b) and (c) mightfeoexclusive
rights on the partner with first claim in relatido other potential
partners listed in those paragraphs, but it doesrebeve the
employer of an obligation to consult in terms désection(d)with
affected employees or their representatives fopthrpose if
those employees are not represented in some mani@m by
a collective bargaining agent, workplace forum egistered

trade union respectively.”

[13] In Mahlinza & Others v Zulu Nyala Game Ranch (Pty) [2004] JOL
12459 (LC),the Courtheld that it is only where there is no collective

agreement in existence which regulates consulwtionrespect of a



retrenchment, that an employer is under an obbgato consult with

another registered union or individual employees.

[14] Although in Nomalongelo Thobeka Surprice Moyo v Knight Watch
Security unreported case number JS 11,7168 Court was faced with an
individual who complained that she was not consulggior to her
dismissal for operational reasons, the principlenerated therein is
apposite the present case. In that case the emayty claimed to have
consulted with the majority union before effectithg retrenchment. In
dealing with whether or not the employer party hatlty to consult with
the employee despite having consulted with the ntgjanion, the Court
had this to say:

“In the present case whilst there is evidence thagest that
SATAWU was a majority union, there is no evideried the
consultation was done in terms of a collective agrent
regulating the consultation process in case of tierechment. In
the absence of a collective agreement regulatingsglbation in
the event of retrenchment, the Respondent was mewnyobliged

to consult with the Applicant...”

[15] In the present instance it is common cause that BANbst its majority

membership to UASA in a process which seem to lnappened in the



[16]

[17]

midst of a retrenchment consultation between NUMSAd the
respondent. It is also common cause that chJ&huary 2009, UASA
and the respondent concluded a recognition agrdearah strangely
enough they then a day thereafter of° 2Znuary 2009, concluded a
retrenchment agreement. In terms of that agreenienthourly paid
employees who were not members of UASA were retretion 25
January 2009, and reemployed on different terms @itions of

employment on 26January 2009.

The second introductory paragraph of the agreestatds:
“ASA (the respondent) has concluded consultatioih WIASA, as
contemplated by section 189(1)(a), on its operaion
requirements. As a consequence of the consultatidASA and
ASA have agreed that the terms and conditions @loyment of

ASA changed with the terms of this agreement.”

It is clear that the above clause was intendeéltefithe respondent from

its duty to consult with NUMSA and any other cotisig party
identified in section 189(1)(a)-(d) of the LRA. Thaestion that arises in
this respect is whether at the time this agreemsad concluded the
respondent had a collectivagreement regulating the consultation

process in case of a retrenchment. The answer iniewy is clearly in



10

the negative. The recognition agreement which éispandent sought to
rely on in support of its argument that the procedtifollowed was in

line with the provisions of section 189(1) (a) b&tLRA, is silent in as

far as the regulation a@he consultation process in case of a retrenchment
was concerned. Thus in the absence of this provisidhe recognition
agreement between the respondent and UASA or dmr abllective
bargaining agreement between them, the respondastinvmy view
obliged to consult with NUMSA before the dismissalts membersfor

operational reasons.

[18] The respondent in its closing argument contendatl NlUMSA delayed
in bringing this application. This issue was nexased in any of the
respondent’s papers and therefore NUMSA never Iaapportunity of
responding thereto and providing an explanatiomdeed there was a

delay.

[19] In my view the respondent was obliged to consuthvwWUMSA and
therefore having failed to do so the retrenchmémMidMSA members
on 28" January 2009, was procedurally unfair. | am alsthe view that
there is no reason in law and fairness why costsildhnot follow the

results.
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[20] In the premises the following order is made:

1. The retrenchment of the applicant's members was
procedurally unfair.

2. The respondent is ordered to reinstate the applcan
members, on the same terms and conditions, witlosstof
benefits and salary as applicable to them priortheir
dismissals, on 2% January 2009, until such time that the
respondent complies with a fair procedure.

3. All or any amounts paid to the applicant's membass
severance and or notice pay after the dismissalamuary
2009, must be repaid to the respondent, togethéhn wi
interest thereon #&empore moradbefore any payments in
terms of this order is made.

4. The respondent is to pay the costs of the applicant

Molahlehi J
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