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I ntroduction

[1] This is an application for review in terms of sentil45 of the Labour Relations
Act 66 of 1995 (the LRA) of an award issued by sieeond respondent on 13
December 2004 under case number GA 23309-03.

[2] In terms of the award, second respondent foundthieatismissal of the fourth

respondent was procedurally and substantively uafad ordered the applicant

to reinstate fourth respondent with back pay.

[8] Applicant seeks to review and set aside the atlmtraaward. Applicant further

seeks an order to stay the enforcement of the apeamding the finalization of

the review in terms of section 145(3) of the LRA.

[4] Third respondent is opposing the review application



The parties

[5]

[6]

[7]

[8]

[9]

The applicant is Chubb Security SA (Pty) Ltd t/au6h Electronic Security, a
private company with limited liability duly incorpated in accordance with the

company laws of the Republic of South Africa.

The first respondent is the Commission for Contdia Mediation and
Arbitration (the CCMA), a juristic person estabkshin terms of the LRA.

The second respondent is Norman Mbelengwa, a costoner of the first
respondent. The second respondent is cited hereihis capacity as the
commissioner who presided at the arbitration prdices under case number
GA 23309-03.

The third respondent is the South African Transpod Allied Workers Union
(SATAWU), a registered trade union establishedmmt of the LRA.

The fourth respondent is Hlayisane Shadrack Motaanfprmer employee of

the applicant.

Point in Limine:

Answering affidavit

[10]

[11]

[12]

Applicant raised a point in limine that respondsraffidavit should be rejected
since the deponent did not have personal knowleddke facts to which she
deposed to and that such affidavit had not beefiromd by fourth respondent
who had personal knowledge of the facts.

It is common cause that the deponent to resporglefiidavit is a union official
who was only employed by fourth respondent’s tradien after the conclusion

of the arbitration hearing which is the subjectio$ review application.

It is further common cause that fourth respondemb Wwad knowledge of what
transpired in the arbitration hearing did not confthe correctness of the facts

deposed to by the said union official.



[13] | therefore find that the deponent to the answeaffglavit had no personal
knowledge of the facts deposed to in the affidawitd thus | reject the said

answering affidavit.

[14] In view of the ruling that the answering affidaistrejected, | do not deem it
necessary to deal with the condonation applicatmnthe late filing of the
replying affidavit as the contents thereof canretbnsidered in the absence of

an answering affidavit.
The Facts
[15] The fourth respondent was employed by the appliaast Reaction Officer.

[16] On 22 May 2003, fourth respondent approached heaAanager Mr Willie
Naude’ in his office. Whist in the office, Mr Naudeformed fourth respondent
that he was going to reduce his monthly performaboeus as a result of
applicant’s late coming. According to the applicdatrth respondent swore and

shouted at Naude’ and left the office.

[17] After leaving the office, fourth respondent met dtielip Robertson, a manager
employed by the applicant, in the corridor and éfutly pushed him aside using
his shoulder. As Robertson walked back from Nauadfee, he again met
fourth respondent who once more pushed him asitle s shoulder. Fourth
respondent also told Robertson that he was pregarbdat him up outside the

building.

[18] Robertson initiated disciplinary proceedings adafosirth respondent. Fourth
respondent was charged for insubordination / d&ets/ insolence towards
superiors, intimidation / threat of violence andeuabusive, insolent behaviour

/ language.

[19] The disciplinary hearing was took place on 29 Ma@@2 At the disciplinary
hearing, fourth respondent advised the chairpetsahhe was a shopsteward
and that his union should be notified of the dikegry hearing. The hearing
was consequently postponed to th& 06ne 2003.
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[20]

[21]

[22]

[23]

[24]

[25]

On 05 June 2003 fourth respondent pleaded notygtoltthe charges and
thereafter his representative requested for thgpponement of the case as the
charges were not clear. Applicant led evidencehiefdo clarify the allegations
against fourth respondent. The hearing was postptmé1l June 2003 in order

to allow fourth respondent and his representative to prepare their case.

On 11 June 2003, fourth respondent requestedrbdtdaring be postponed due
to the fact that he was suffering from stress ldihdt have a medical certificate
at the time. The chairperson dismissed the apprcdbr postponement. Fourth
respondent and his representative walked out ofhdeeing. The chairperson

proceeded with the hearing in their absence.

Fourth respondent went to consult with a doctor adained a medical
certificate which booked him off duty from 09 to ddne 2003.

Fourth respondent was found guilty of the threegésiand was dismissed from

employment.

On 07 July 2003, fourth respondent referred a despmthe CCMA. The dispute
was conciliated on 19 August 2003 and remainedsatwved. The dispute was
arbitrated on 22 November 2004.

The dispute was arbitrated by second respondenfoura that the dismissal of
the fourth respondent was both procedurally andstamfively unfair and

ordered the applicant to reinstate fourth responaéh back pay.

Groundsfor review

[26]

In the founding affidavit the applicant stated aginothers the following as

grounds for review:

26.1 Second respondent committed misconduct itioeléo his or her duties as

arbitrator

26.2 Second respondent committed a gross irregularitigerconduct of the the

arbitration proceedings



26.3 Second respondent exceeded his or her powers

26.4 Second respondent’s award falls to be reviewedrnmg of section 145 of
the LRA and / or the principles of fair adminisivat action and/or because
his award is not rationally justifiable on the eamte that was placed before

him, for,inter alia the following reasons:

26.4.1Second respondent unjustifiably and/ or incorrecidpnd or
committed a gross irregularity by failing to deakiwthe point in
limine raised by Venter at the commencement of dhatration
proceedings. Second respondent should have asesitan what
grounds Motaung alleged unfair dismissal and on lhlagis made a
ruling on whether or not the CCMA had jurisdictibm hear the
matter, before proceeding with the arbitration

26.4.2Second respondent unjustifiably and/ or incorrecgd/ or
committed a gross irregularity by failing to makeuang that he did
not have jurisdiction to hear the matter when itdme apparent
during the cross-examination and re-examinatiollatfaung that he
was alleging an automatically unfair dismissal ennts of section
187(1) of the LRA

26.4.3Second respondent unjustifiably and/ or incorrecgd/ or
committed a gross irregularity in finding that Motey had correctly
referred the dispute to the CCMA in terms of sectl®1(1) of the
LRA. Second respondent failed to take into accdhet fact that
Motaung stated both under cross-examination aneXaesination
that he was dismissed for exercising his righta asop steward and
recruiting members for SATAWU, in other words, héeged an
automatically unfair dismissal and therefore theMZChad no
jurisdiction to hear the matter. Rather, the mattesuld have been

referred to the Labour Court.



26.4.4Second respondent unjustifiably and/ or incorrecgd/ or
committed a gross irregularity in finding that ttaet that, although
Motaung alleged during cross-examination and revréxation that
he suspected that he was dismissed for union &esiythis did not
preclude the CCMA from having jurisdiction to he¢he matter. A
commissioner is not empowered to assume jurisadictid hear a
matter which falls outside of the CCMA's jurisdmti

Analysis

Second respondent’s failure to deal with the poitimine:

[27]

[28]

[29]

[30]

It is common cause that fourth respondent allegethd the arbitration hearing
that he was dismissed for participating in uniotivéees. The said evidence
appears on page 216 of the paginated bundle ofndeais. It is further not in

dispute that applicant raised a point in liminet ttree first respondent lacked
jurisdiction to arbitrate the dispute in view olfth respondent’s allegation that

he was dismissed for participation in union adtgt

According to the record of the arbitration proceedi second respondent
proceeded with the arbitration hearing without mgka decision on this point in

limine.

However, in his award, second respondent statedotfeaving with regard to
the point in limine The fact that the applicant alleged during crosasaination
that he suspects that he was dismissed for unitivitees does not preclude the

CCMA from having jurisdiction to hear the matter”.

It is evident from the above extract from the adiion award that second
respondent erroneously held the view that firspoaeslent had jurisdiction to
arbitrate a dispute where an employee has beensdsthfor participating in
union activities hence he did not make any rulingtlee point in limine during

the arbitration hearing.



[31] In terms of section 187 read with section 5 of ttRA, a dismissal for
participating in union activities is classified as automatically unfair dismissal.

[32] Section 191(5)(b) of the LRA, provides that a digpegarding an automatically
unfair dismissal should be referred to the Laboaur€for adjudication. Thus
the first respondent lacks jurisdiction to arbigralisputes about automatically
unfair dismissals.

[33] I therefore find that second respondent’s failarelécide on the point in limine
raised in the circumstances of this case condtitatgross irregularity which
renders the award reviewable.

[34] | further find that as a consequence of the errosedew held by second
respondent, the latter proceeded to exceed hisrgoagestipulated in the LRA
by arbitrating a dispute regarding an automatiaafifair dismissal.

Order

[35] In the premise | make the following order:

34.1 The award issued by second respondent underrecanber GA 23309-03
dated 13 December 2004 is reviewed and set aside.
34.2 The award is substituted by the following orde
28.2.1 First respondent has no jurisdiction toteate the dispute.
34.3 | make no order as to the costs

Nyathela AJ
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