IN THE LABOUR COURT OF SOUTH AFRICA
(HELD AT JOHANNESBURG)
CASE NO: JR 346/09

In the matter between:

MARIA DOLORES FERRO PESTANA Applicant
and
GIDEON PRETORIUS INC. T Respondent

COMMISSION FOR CONCILIATION,

MEDIATION AND ARBITRATION 2 " Respondent

COMMISSIONER LUNGILE MTIYA 3 " Respondent
JUDGMENT

LAGRANGE,AJ

Introduction

1. This matter is a review application. The applicsartks to set aside a ruling by
third respondent in which the third respondent désed a condonation
application for the late filing of a referral of anfair dismissal dispute to the
CCMA.



2. The applicant was dismissed for operational reabgrger former employer,
Gensec Property Services (‘Gensec’), on the 30 206¢&, and also alleges that
on ' July 2007 the first respondent, a firm of attos)épok transfer of the legal
department of Gensec.

3. Initially, the applicant timeously referred the mlige in respect of Gensec to the
CCMA and subsequently referred an unfair dismiskain to the Labour court.
The applicant did not cite the first respondena @airty to any of those

proceedings.

4. The applicant contends that her dismissal was aatioaily unfair in terms of
section 187 (1)(g) of the Labour Relations Act,086.995, (‘the LRA") in that it
was the result of a transfer or a reason relatraytransfer, as defined in section
197 of the LRA. Alternatively, she claimed that desmissal was an unfair
retrenchment. In her statement of case, the apylexpands on her claim as

follows :

"9. The cause of the dismissal aforesaid was Relgmiis decision to
outsource, in its entirety, the legal servicesgdon (hereinafter the
service) of the Respondent, thereby rendering pipicant’s post
superfluous.

10. The respondent outsourced the service to GiBeetorius Attorneys

(the service provider) in terms of an outsourciggeament.”

5. The applicant further alleges in her statementaseaated 30 August 2007, that
the retrenchment process was embarked upon imrebdéiter the decision to
outsource its legal services division. In consegeeshe believed that her
dismissal and that of the other legal adviser \wasitable.

6. The applicant’s case against her former employerdug to be heard late in
2008. According to the applicant’s founding affrdan the condonation
application before the CCMA, her attorney becamarawof certain case law a

week or so prior to trial, which "suggested thagpplicant in her circumstances



was obliged also to seek relief against the partyliom the business or portion

of a business, undertaking or service had beesfaaerd.”

7. The pending trial was postponed with Gensec’s aans@ad the applicant
consulted with counsel. She and her legal reptaseas decided "out of an
abundance of caution" to include the first respom@s the second respondent in

the Labour court trial.

8. Somewhat confusingly, the applicant’s characteosadf her perceived legal
position was expressed as follows: "If the legaipon is such that | am obliged
to join the first respondent to the proceedingyibtyie of the fact that the first
respondent became the new employer on or abody 2007 and that
simultaneously, despite having been retrenchedemyloyment was
automatically transferred from the second to th& fespondent, then | have

excellent prospects of success."

9. The applicant’s advisers then counselled thatpoigoining the first respondent
in those proceedings, it would probably be necggsaconciliate a dispute
between the first respondent and herself, evergthd@umight be argued that the
first respondent had stepped into the shoes of €aegrsd that the conciliation

with Gensec would be deemed to have been conailiatith the first respondent.

10.The applicant’s attorney also canvassed informaitii the attorneys representing
Gensec, whether or not they would object to thet fespondent being joined in
the matter. Although Gensec’s attorneys gave meudaking in this regard, they

were clearly doubtful that their client would oppaa application for joinder.

11.In accordance with the view adopted by the apptisatvisers, she lodged a
further dispute referral with the CCMA on 17 Dece&mnBO008, citing the first
respondent as the other party for the first tiniis occurred nearly 18 months

after the termination of her employment.



The Commissioner’s ruling

12.Unsurprisingly, the commissioner found the 502 delay excessive. In assessing
the applicant’s prospects of success, the comnmiesiteld that the applicant had
to prove that she had been unfairly dismissed byitkt respondent, which could
not have occurred if she had not been employedl biie commissioner found
the answer to this question obvious: the applibadtnever been employed by the
first respondent in the ordinary sense, nor inséese that her employment had

been transferred to it in terms of section 197.

13.The commissioner found that the first respondedtri@msay in Gensec’s decision
to retrench the applicant. Further, as a legal,ftira first respondent could not
have taken over part or all of the business of @eas a going concern, because
it never owned or managed any part of it. Furthecause the first respondent is a
firm of attorneys it is legally prohibited from owg any other part of a business
except that of other attorneys. The commissiongndahat the relationship
between Gensec and the first respondent was tlwdieaf and service provider
respectively. The commissioner also accepted tkeas€c had outsourced its legal

department to the first respondent.

14.1n the commissioner’s view, section 197 had no iappbn to an outsourcing

arrangement such as existed between Gensec aficstmespondent.

15.The commissioner found that the applicant as d j[@gdessional ought to ‘have
known better’ and read the LRA, where she wouldehaarnt of the importance
of dealing with disputes expeditiously. By implicat, the commissioner did not

accept that the applicant had provided a reasomrxiplanation for her delay.

16. A central pillar of the commissioner’s reasoningtseon her finding that an
outsourcing arrangement could not be construediransfer of a service or
undertaking under section 197 and that no traresfeld occur without the sale of
Gensec'’s legal department which did not take péexckwas legally impossible
because the first respondent, as a firm of attaneyuld not acquire ownership of

any entity other than the business of other ati@mne



17.1tis clear that the commissioner did not have réga case law which has
established that a transfer under section 197 nloesecessarily entail the sale of
a business. She also appears to have been ofthahat a service could not be
the subject matter of a transfer. Her failure teeheegard to the case law on the
transfer of services in the context of outsour@ngngements meant she did not
consider the possibility of a section 197 transigy further. It is now trite law
that a transfer for the purposes of s 197 does@wgssarily entail the sale of a
business. It is also well established that outsourcing ageaments, even of non-
core business, can give rise to a transfer unad¢iosel 97> The commissioner’s
contrary views prevented her even contemplatingetlpmssibilities, resulting in a
material misdirection on her part regarding a anssue in the matter before her.

18.The Commissioner critically assessed the applisdatlure as an attorney to
appreciate what ought to have been done and shiel \wave realised what was
necessary had she only read the LRA. However,eaquhbstion of the appropriate
respondent in such matters was an issue that Hgdbean dealt with by the LAC
in the same year, it seems the commissioner urmahgoexpected that ordinary

scrutiny of s 197 of the LRA would automaticallyeeclarified matters.

The Delay and Reasons for the delay

19.The delay amounts to some 502 days, which is exeebyg any standard. It
appears that the first time the question of thet fiespondent’s involvement was
considered was when the applicant and Gensec awtthu pre-trial minute on
16" July 2008. In paragraph 2 of the supplementagytgal minute, the applicant
alleges that the transfer of the legal serviceignoof Gensec’s business ought to
have resulted in an automatic transfer to the fespondent, and accordingly she

ought not to have been dismissed by Gensec.

! SeeNEHAWU v University of Cape Town & others (2003) 24 ILJ 95 (CC)at 125 par [71]
2 SAMWU v Rand Airport Management Company (Pty) Ltd [2005] 3 BLLR 241 (LAC)



20.Gensec's response to this claim was that it dehegdhe service agreement it had
concluded with the first respondent constitutedla sf a business as a going
concern falling within the terms of section 197 wéwer, if it had been, the
applicant's claim relating to the unfair dismidsgl against the first respondent
and not against Gensec. Accordingly, it conterttiatithe applicant should have

joined the first respondent in the proceedings.

21.1In the supplementary pre-trial minute, Gensec raigel that the applicant was
fairly dismissed for operational reasons, and naameid its version that the service
agreement concluded between it and the first redgratrdid not constitute the sale

of a business as a going concern within the meaofisgction 197.

22.The essence of the explanation for the delay hiegpplicant’'s new appreciation
of the law applicable to her situation at the ehd@®8. At the hearing of this
application the applicant revealed that it waslthleour Appeal Court decision in
Anglo Office Supplies [Pty] Ltd v Lotz (2008) 29 ILJ 953 (LAC) which led to a
change of view. That judgment was handed down2oN&ember 2007, and was
reported in the Industrial Law Journal in April BZ0It is not entirely clear when
that particular volume was actually published, ibutould seem that some time
between its publication and the trial in Novemlblee, applicants’ legal

representatives became aware of the judgment.

23.Relying on previous authorities, the LAC heldUotz's case that unless there is an
agreement with employees or their representatitea@ontrary, the new
employer assumes liability for all the actionstod bld employer done in relation
to each employee. Thus, if an employee is disrdibséore the transfer of the
business or the relevant part of the businessaheemployer is liable for such
dismissal even though it is the old employer whactually dismissed the
employee. All the rights that the dismissed em@doliad against the old
employer at the time of the transfer of the buspagluding the right to pursue
legal proceedings in the dismissal dispute, becaoghes that he has against the
new employer. Consequently, the court held tharevlan employee has

instituted proceedings against the old employemhbst pursue those proceedings



against the new employer instead of the oldoités true, if one has regard to
this decision, that such a procedural outcome nhght been foreseen on the
basis of the earlier authorities referred to inltb&zjudgment. However, it seems
that this was the first decision which unequivocallonounced on the question of

the proper respondent in such cases.

24.1n view of this, I'm inclined to accept that thegpapant’s legal representatives
were not unduly remiss in reaching this conclusioly during the latter half of
2007. At first sight, it seems difficult to und&nd why the applicant did not
simply join the first respondent in the Labour Gqanoceedings. However, it
could well be argued that the new employer ouglhtaiee been a party to the
conciliation proceedings, as a matter of necessiiize the original conciliation
could only have taken place after any supposedfieanf an undertaking. In that
case, the abundant caution exercised by the appidagal advisers might prove
to have been justified and the applicant’s legaltpmn might not have been
adequately protected by simply joining the new eyt at the trial stage.

25. Any claim for unfair retrenchment, can of cours# e pursued against Gensec,
if it is subsequently established that no transfex service or undertaking to the
first respondent did take place. The applicant esgly disavows any intention of
seeking relief for her unfair retrenchment from tingt respondent, in the form of

alternative relief.

26.In these circumstances, where the very issue atistence of a transfer is in
dispute, it is prudent for the applicant to inclumteh the old and the possibly new
employer in the proceedings.

Prospects of Success

27.The first respondent contends that the applicanlfdceever succeed in
establishing that a transfer of an undertakingdwlirred, since a firm of

% Judgment at 962, par [22].



attorneys cannot acquire ownership of another legsiexcept that of other
attorneys. The applicant’s response is that slsepad of a legal services
department of JH Isaacs which was previously takem by Gensec, and that
Gensec decided to outsource those services tarsheelspondent.

28.Relying on the authority dSAMWU v Rand Airport Management Company
(Pty) Ltd [2005] 3BLLR 241 (LAC) the applicant points out that even the
outsourcing of a non-core service can constitutarssfer in terms of s 197. As
already mentioned, it is now established law thahasfer for the purposes of s

197 does not necessarily entail the sale of a basin

29.The applicant alleges that the legal services de=stin the scope of work which
the first respondent offered to Gensec in its serproposal, are the same services
she previously provided in-house to Gensec. Tis¢ figspondent disputes that it
took over the functions of the legal departmentryabecause it could not legally
acquire ownership of such an entity and also becaysovided legal services
using its own resources without acquiring any asetn Gensec. It further
contends the in-house legal department still existshas at least one employee,

though no specificity is provided in this regard.

30. The first respondent does not directly disputeapylicant’s claim that she
performed functions now encompassed by the fisgiordents’ service proposal.
Another factor indicating that there might haverbadransfer of a service or
undertaking is Gensec’s response to the applicalaisis in the supplementary
pre-trial minute. Gensec does not dispute thatcesaba was taken to outsource its
legal function in April 2007, but contends thatstkiecision was only taken after

two retrenchment consultation meetings had alréakisn place.

31.In the circumstances, the applicant has advantendadle basis for arguing that
the first respondent took over the role and fumcpeeviously performed in the in-
house legal department, and her prospects of edtadg that the provision of
certain legal services formerly provided in-houssgewtransferred to the first

* See fn Isupra



respondent are not unreasonable. Because the t@iimsumeetings commenced
on the basis that they would address the “possiligourcing of the legal
department”, there also appears to be a reasobabig for believing that the
termination of her services was linked to the outsimg decision when it was
taken in April 2007. As such, | believe she has destrated a reasonable
prospect of succeeding with a claim that her disalig/as for a reason related to

the transfer or a business, in terms of sectiorf1)83).

Prejudice

32.1tis true that the first respondent is now facing prospect of litigation it ought to
have been confronted with in the latter of halR607. On the other hand, it is
possible if the first respondent is not a partyhi® proceedings, the applicant may
be deprived of a remedy for an automatically undémissal, if a transfer of an
undertaking did in fact take place and the firspndent were properly held
liable for the actions of Gensec that resultedhentermination of her services.
Moreover, if in law the first respondent is thetgdhat ought to be held liable for
such a claim as the new employer, to shield it ftberisk of being held to
account for such liability as a result of a borkeferror on the part of the
applicants’ legal advisors, which was not unreabtmmand which they did act
upon once it was appreciated, would tip the balarfigegejudice too far in the first

respondent’s favour in my view.

Conclusion

33.As set out above, the commissioner’s failure toregpte the law relating to the
application of section 197 to the outsourcing of®es resulted in her
misdirecting her analysis of the prospects of ss&cEor this reason her award

must be set aside

34.0n the evaluation above, | am satisfied that th@iegnt has made out a sufficient
case for the late referral of the dispute to thévidGn respect of the first

respondent to be condoned, and it would serve nmoge in this instance, and



entail unnecessary further delay to refer the oaatlon application back to the

CCMA for reconsideration.
Order
35. Accordingly, it is ordered that:

35.1. the condonation ruling of the third respondent uri@€MA case
number GAJB 37691-08 dated 30 January 2009 iswexend set
aside;

35.2. the condonation ruling of the third respondenuisstituted with an
order granting the applicant condonation for the taferral of her
dismissal dispute in respect of the first respohtiethe Commission

for Conciliation, Mediation and Arbitration;
35.3. no order is made as to costs.

=

ROBERT LAGRANGE
ACTING JUDGE OF THE LABOUR COURT

Date of hearing: 26 January 2010
Date of Judgment: 13 April 2010
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