IN THE LAND CLAIMS COURT OF SOUTH AFRICA

RANDBURG CASE NUMBER: LCC 11R/00
MAGISTRATE’'SCOURT CASE NUMBER: 1639/99

In chambers; Meer J

Decided on: 17 March 2000

In the review proceedings in the case between:

WJ WESSEL S Applicant

and

ABIE SEPTEMBER & FAMILY Respondents
JUDGMENT

MEER J:

[1] Thisisanautomatic review intermsof Section 19(3) of the Extension of Security of Tenure Act?
(hereinafter referredto as“the Act”) of anorder granted by the Magistrate for the Digtrict of Bothaville,
for the eviction of the respondents from the applicant’ s farm on or after 16 May 2000.

[2] Havingreadthe papersl am of theview that the eviction order granted by the learned Magigrate
on 16 February 2000 must be set aside and substituted with arule nisi the terms of which appear at
paragraph [10] below. My reasons for this appear below.

1 Act 62 of 1997 as amended.
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I n contravention of High Court Rule6(5) the M agistrateerred in granting an eviction order

brought on notice of motion in accor dance with form 22

[3] Theapplicant, owner of thefarm Modderfontein Oos, caused an gpplication for the eviction of
the respondent and hisfamily from the farm to be served upon the respondent. Theapplicationisby
wal of notice of motion to which isattached two affidavits by the applicant. Section 17(4) of the Act
providesthat the rules of procedure applicablein civil gpplicationsin aHigh Court apply in respect of
any proceedingsin amagistrate’ s court in terms of the Act, until rules of court for the magistrate's
courtsare made in terms of section 17(3). Such rules have not as yet been made. High Court rule 6(5)
provides that the notice of motion of all applications other than those brought ex parte must bein
accordance with form 2(a) to thefirst schedule of the High Court rules. Thisisthe correct formto be

used in applications which are not ex parte asit informs the respondent of his’her procedural rights.®

[4] Incontravention of High Court rule 6(5)(a) the application for the eviction of the respondents
was brought on notice of motion in accordance with form 2 of thefirst schedule, typically used inex
parte applications where alitigant approaches the court for relief affecting hisor her rights aone.
Clearly thisistheincorrect formin an eviction case where therelief sought affectsnot only therights
of the applicant, but significantly too, those of the personswhoseevictions are sought. The prejudice
to the respondents where form 2 as opposed to form 2(a) isincorrectly used in an application such as
thisisthat they are not informed of the requisite time periods for the ddlivery of pleadings as specified
inform 2(a), nor given an opportunity to avail themselvesthereof. These periodsare 10 days after

sarvice of the application for the respondents to notify the applicant of their intention to oppose?, 15

2 Contained in the first schedule to the High Court Rules.

3 For afull discussion on form 2 and form 2(a) see Van der Merwe v Maduna LCC 67R/99,11 November 1999,
internet website address http://www.law.wits.ac.za/l cc/1999/vdmerwessum.html at para 2-4.

4 Rule 6(5)(b).
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days thereafter for delivery of answering affidavits® and 10 days for the delivery of areplying affidavit
by the applicant®.

[5]  Although the notice of motion was addressed to the clerk of the court as well as to the
respondents and was served upon them, it does not call upon the respondentsto notify their intention
to oppose the application and to provide aservice address. Nor doesit specify the aforementioned time
frames, or warn of the consequences of thefailureto oppose, asoccursin anotice of motion based on
form2(a). Therespondentsinthiscasenether furnished notices of opposition nor answering affidavits

nor did they appear in court (in person or through alegal representative) on the date of hearing.

[6] ThisCourt has previoudy, in the review judgment Van der Merwe v Maduna and others’
discussed in condderable detail the preudice occasioned by the use of the incorrect form 2 in eviction
proceedings. In the present case no explanation was sought, and none provided, as to why the
incorrect form was used, and there most certainly was no hint of urgency. 8 The Magistrate ought not,
in the circumstances, to have entertained the gpplication. Inmy view the Magistrate clearly erredin

granting the eviction order.

Compliance with Section 9(2) of the Act

[7] Fromtheaffidavit of the applicant it would gppear that the requirements for the granting of an
eviction order in terms of section 9(2) of the Act may indeed be present. In compliance with section
9(2)(a) the affidavit statesthat the respondent’ sright of residence wasterminated in accordance with
section 8 of the Act. From the affidavit it emergesthat the respondent’ sright of resdence arose solely
from an employment agreement with the gpplicant. Hisright of residence was terminated when a

dispute which caused his employment to end (the dispute arose because he demanded an increase of

5 Rule 6(5)(d)(ii).
6 Rule 6(5)(e).
7 Seeaboven 3. Thisaspect isalso discussed in African Charcoal (Pty) Ltd v Ndlovu LCC10R/00, 7 March

2000, as yet unreported.

8 High Court Rule 6(12)(a) and (b) permits the court to dispense with the forms and service provided in the
rulesin urgent applications.
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R100 per month), was referred to the CCMA and determined in the applicant’ sfavour. Thiswould
appear to be atermination of the respondent’ sright of residencein terms of section 8(3) and (4) of the
Act.
[8] Incompliancewith section 9(2)(b) theapplicant’ saffidavit allegesthat the respondentsfailed to
vacate the premises within the notice period given to them, and in compliance with section 9(2)(c) the
affidavit statesthat the conditionsfor an eviction order in termsof section 10 or 11 have been fulfilled.
Clearly section 10 isrelevant asthe first respondent is aleged to have been an occupier on 4 February
1997. Incompliancewith section 10(1)(c) the affidavit states that because the respondent will no
longer work for the applicant, it isnot practically possibleto remedy or restore the rel ationship between
them, and further that it isnot possiblefor therespondentsto remain onthefarm. Findly, inaccordance
with section 9(2)(d) thereisproof that the requisite noticesto the respondents, municipality and head

of the relevant provincia office of the Department of Land Affairs were given.

[9] Clearly at the hearing of this matter the Magistrate wasinfluenced to grant theeviction order
because of the apparent compliance with section 9(2) of the Act, whilst overlooking completely the

applicant’ s failure to comply with Uniform Rule 6.

[10] Fromal of the aboveit appearsthat, but for the deficiency in the contents of the notice of
motion, the papers beforethe Magistrate may well constitute sufficient allegationsto establishona
prima facie basisthejurisdictiona facts necessary for afina eviction order under section 9(2). | am
of the view that the substituting of the Magistrate’ s order with arule nisi® calling upon the respondents
to show causewhy afinal eviction order under section9(2) should not be made, would be apractical

way to remedy the failure to comply with Uniform Rule 6. Accordingly | make the following order:

A The Order given by the Magistrate in the Magistrate’' s court for the district of
Bothavilleheld at Bothaville, in case number 1639/99 on 16 February 2000 ishereby

set aside and substituted with the rule nisi set out in B hereunder.

9 A similar approach was adopted in City Council of Sorings v Occupants of the Farm Kwa-Thema 210
[1998] 4 All SA 155 (LCC).
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A rulenisi is hereby issued returnable on 12 April 2000, calling upon-

Abie September and &l persons residing with him on the farm Modderfontein Oos,

Bothavilleto appear at the Magistrate Court for the digtrict of Bothaville, a Bothaville

on 12 April 2000 at 09:00, personally or through their legal representative, to show

cause why an order in the following terms should not be granted:

1

ordering Abie September and all persons residing with him to vacate the
property and removedl their belongingstherefrom, by not later than 16 May
2000;

inthe event of Abie September and al personsresiding withhim failing to
vacate the property within thetimelimit set in 1, authorising and directing the
Sheriff to evict Abie September and al personsresiding with him on 19 May
2000

granting the applicant such further or adternativerelief astheMagistrate may
deem appropriate;

The applicant is ordered-

to serve acopy of therulenis (in B) on Mr Abie September and all those

persons residing with him by no later than 25 March 2000 to which shall be

attached the following:

@ acopy of thejudgment and order handed down in case 1639/99 by
the Magistrate for the district of Bothaville on 16 February 2000;

(b) anaticeinforming Abie September and dl those resding with him that
the Land Claims Court has substituted the eviction order issued by the
Magistrate’' s court on 16 February 2000 by therule nisi;

(© acopy of form 9 of Schedule 1 to the Land Claims Court Rules
(published in Government Gazette 17804, 21 February 1997, as
amended by GN 345, Government Gazette 18728, 13 March 1998
and GN 20049, Government Gazette 594, 7 May 1999).
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2 to serveacopy of thisOrder and of al papersfiled with the Magigtratein case
1639/99, on the head of the provincial office of the Department of Land
Affairs Bloemfontein and on the municipality, Bothaville; and

3 to filewith the Clerk of the Magistrate’ s Court at Bothaville by no later than
29 March 2000, proof by way of affidavit or otherwise, that the provisions of
C1 and C2 of this Order have been complied with.

D The Magistrate-

1 may upon thereturn date of therulenis, discharge or changethetermsof the
order asmay be gppropriateinthelight of evidence presented and submissions
made;

2 isdirected to give consderation to and make suitable ordersin respect of the
meatters referred to in section 13 of the Extension of Security of Tenure Act,
1997 (Act No 62 of 1997), if and when an eviction order is made;

3 isdirected toincludeinany eviction order directionsin respect of the persons
on whom and the manner in which such order must be served, such serviceto
be effected only after the automatic review of the order by this Court; and

4 isdirected to forward any eviction order which may be made against the
respondents forthwith to the Land Claims Court for automatic review under
section 19(3) of the Extension of Security of Tenure Act,1997.

[11] Findly I notefrom the papersthat two postponements were granted for the hearing of this matter
at therequest of the gpplicant’ sattorney, the second for no gpparent reason. Thisnotwithstanding, an
unqualified costs order, (which includes costs occasioned by these postponements), was awarded
against the respondents. | note aso my concern that the proceedings were heard in camerafor no

apparent reason.

JUDGEY SMEER



For the applicant:
W J Botes, Bock & Van Es, Bothaville

For the respondents:
Unrepresented.



