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JUDGMENT

GUSH J

[1 The

awar

plicant in this matter applies to review and set aside an arbitration
ssued by the third respondent who found in his award dated 22

uary 2010, that the dismissal of the applicant by the first respondent was
substantively and procedurally fair. The applicant applies for the award to be
substituted with an order that the dismissal of the applicant was substantively
and procedurally unfair and that the first respondent be ordered to

retrospectively reinstate the applicant.

[2] Prior to his dismissal on 14 December 2007, the applicant, who had
commenced his employment on 1 May 2007, was employed by the first



respondent as an “Area Channel Executive”. The applicant’s responsibilities

involved the processing of applications for “container products”.

[3] Apparently, according to the record and pleadings, the first respondent
awards contracts to successful applicants to operate community telephone
services from containers. These services are operated as a business and are
subject to certain conditions being met. The applicant’'s duties involved the

processing of these applications.

[4] A certain Mr Mtolo applied to the first respondent for permisston te, operate
such a container business and the applicant proces applieation.

Following an inspection of the site on which the contai ituated,

Mtolo’s application was refused as there wer r containers

businesses in the vicinity of Mtolo’s proposed resubmitted his

application during September 2007.

[5] Pursuant to an allegation by Mtolo th ap ad solicited from him an
amount of R3000 in order for hisUapplication to be approved, the first

respondent charged the appli with th wing misconduct:

‘Dishonesty, in that yo osition as a Main Market Channel ACE of

Cell Cs CST Depart nrich yourself, in that you requested an amount

stomer in order to get his application for a CST
collected the R3000 from the CST customer Mr

[6] ) iseiplinary enquiry, the applicant was found guilty of misconduct

iss an award in which she dismissed the applicant’'s application having
found that the dismissal of the applicant was substantively and procedurally

fair.

[7] The applicant sets out the following grounds of review in his founding affidavit.
The affidavit commences by paraphrasing provisions of section 145(2)(a) (i)

(i) and (iii)* and averring that the award is reviewable ‘on one or more of

! Act 66 of 1995.



these grounds" and by averring that the award is “unjustifiable in relation to
the evidence properly produced at the hearing and in relation to the reasons
given for it and that it is an award that no reasonable Commissioner would

make’.

[8] This is followed by a series of general statements suggesting the third
respondent failed to consider and properly evaluate the relevance and

credibility of admissible evidence and argument.

[9] In his founding affidavit, under the heading "The Crux of tter" the
applicant suggests that ‘[ijt was a gross-irregulari MA
Commissioner to rely on the evidence of Mr Mtolo whi ith self
contradictions, inconsistencies etc. The CCMA ¢ i imply ignored
my evidence and all the evidence contradicting\

[10] The applicant having received the record fr ond respondent filed a

pt to supplement his

grounds of review makes only the follawing three statements:

(@) Firstly, that the third r, dent ‘did not take into account the fact that
ne calls he alleges were made by me
owing in his call report then his evidence

n.. Mr Khoza whose task was to witness the

(b) that ‘my evidence was corroborated by Skosana in all

the evidence of Skosana who is still employed by the employer

arty, . nd

( Thirdly, that ‘my telephone records explain exactly where | was at all
material times. On the other hand Mtolo shifts and changes the time he
alleges | met with him or phoned him. At the end of the day some of the

% Founding affidavit paragraph 10
® Supplementary affidavit paragraph 7
* Supplementary affidavit paragraph 8



crucial telephone calls he alleges | made into his cellphone not appear

in his call report’ °

[11] The supplementary affidavit then concludes with the suggestion that ‘there are
a lot of contradictions between the evidence of Mtolo and that of Khoza

material respects’.

[12] Conspicuous by its absence in both the applicant's founding and
self. This
itself is

supplementary affidavits is any reference whatsoever to the awar,

disturbing absence of any particularity with reference to the‘aw

set aside.”® The rule expressly pefh
supplementary affidavit after a tra t
"amend[ing] add[ing] to or vary[ing]‘the ter of the notice of motion and
supplementing the supporting affidavit.’

[13]

[14]

Thi summarises the evidence of the seven witnesses and gave

evidence for the first respondent and that of the applicant and his two
ses. The applicant does not take issue with the third respondent’s
summary of the evidence save for the general and unsubstantiated averment

that the third respondent did not take into account certain of the evidence.

[15] The third respondent, in the award, then proceeded to analyse the evidence

and the arguments. In this analysis, the third respondent carefully and in detail

®> Supplementary affidavit paragraphs 9.
® Rule 7A(2)(c)
"Rule 7A(8)(a)



dealt with the evidence, the probabilities and credibility of the witnesses
before coming to the conclusion that the probabilities favoured the first
respondent. Again it must be emphasised that the applicant at no stage takes
issue with any of the specific aspects of the third respondent’s analysis.

[16] There is no apparent reason why the applicant has seemingly ignored the

specifics of the award or taking issue with the conclusions and analysis by the
If or the
that the

third respondent of the evidence by reference to the award i

transcript of the evidence other than the only likely conc
applicant did not read the record or consider the merits

than the outcome. A glaring example of this is th verment

regarding the evidence of Skosana. The applicant r at Skosana’s

evidence corroborated his evidence. In her awatd,® thefthird respondent
specifically dealt with Skosana’s evidence and ence improbable.

This the applicant conveniently ignores

[17] An applicant should at very least deal in the founding or supplementary
affidavit with his of grounds of_review rence to the award and those

aspects thereof on which k in support of his application to have the

award reviewed and se and as is the case in this matter where the
grounds of review the g affidavit are mere generalities at least

explain with re e anscript what aspects of the award with which

the applicant

[18] ounAding and supplementary affidavits are be more in keeping

nst the award. The test in determining whether an award is

‘... Is whether the award is one that a reasonable decision maker could arrive

at considering the material placed before him.”

[19] It is not whether the arbitrator was correct or not but whether the award
satisfies the above test. The applicants general complaints regarding the

award, couched as grounds of review, do not take account of or deal with the

8 At paragraph 133
° Edcon Ltd v Pillemer NO and Others'(2009) 30 ILJ 2642 (SCA) at page 2650.



[20]

[21]

[22]

[23]

third respondent’s detailed "survey of the evidence" or “analysis of the

evidence and arguments”.

There is no basis upon which it can be held that the third respondent did not
take into account the material placed before her. The third respondent’s
award considered and analysed the evidence having summarised it before
concluding that the version presented by the first respondent and its

witnesses is more probable before concluding that the dismissal of the

It is not sufficient for the applicant, particularly bearing in mind the test to be

applied when determining whether the dis,reviewable by:

(@) firstly simply suggesting thattthere is a ‘defect in [the] arbitration
proceedings’ by parap ing the ing of "defect" as set out in the

Act; and/or

(b)  accusing the thir ndent of reaching a decision which a

satisfied that the applicant has demonstrated in any way whatsoever

third respondent’s award is reviewable. On the contrary, a careful
ideration of the award and the record shows not only that the third
respondent’s award satisfies the test set out above and particularly took into
account the evidence adduced by the applicant and first respondent, but
analysed this evidence before reaching a conclusion on a balance of
probabilities that the dismissal of the applicant was both substantively and

procedurally fair

As regards costs, | am not satisfied that a cost award in this matter is justified.



[24] In the circumstances, and for the reasons set out above, | make the following

order:
(@) the applicant’s application is dismissed,;

(b) there is no order as to costs.

H Gush
Judge
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