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Summary: Civil procedure- a defendant who participated in litigation- filing a plea byt fail to

appear in court to proceed with his/her defence, and absent himself/herself from the
remainder, of tria| must be accounted a defaulter — if by withdrawal of or termination of
attorney’s mandate without Substitution of a new attorneys of record - such party in

default if on tria| date there is no appearance at all on the defendant’s behalf - jn casu,

Held- defendant in default — plaintiff awarded general damages ang claim for loss of earnings

with costs.

[1]

1.1 The Plaintiff in this action claims damages against the
defendant for the bodily injuries incurred as a result of the
accident. The said injuries were medically described as head

injury, multiple scalp lacerations ang chest pains.

1.2 Inher particulars of claim, the plaintiff alleged that the collision



insured driver whose details were to her unknown. The
particulars of the alleged negligence were set outin paragraph

S of the particulars of claim’

1.3 It was further alleged that as 2 result of the aforestateqd

medical expenses, loss of earnings and genera| damages
being for pain and suffering, loss of amenities of |ife,
pPermanent disability and disﬁgurement, the total whereof
amounted to R5 Million. This figure, however, was 3 mere

estimatidn prior to involvement of the experts’ report.

[3] Notice of set down was delivered on 05 March 2020. Prior to the

! Index to pleadings - p5.g



-

the learned Judge directeq the parties to submit the s

igned joint
minutes (“JM”

) by 28 February 2020

[4] The plaintiff on 16 April 2019 brought an interlocutory application in

terms of which she Sought an order directing the defendant to deliver

its discovery affidavit within ten (10) days from the date on which the

order granted is serveq on the plaintiffs attorneys.

In the same
breath

,» @n order was sought that failing compliance with the said
order, the plaintiff (applicant) shall be entitled to approach the court

on the same pPapers, for the striking out of the defendant’s plea and

dismissed as “the matter is undefended”. The said order was

issued pursuant to a secong interlocutory application launched on
09 September 2019.



[7]

[8]

(9]

2020, plaintiff's counsel, Mr. Mojamabu, Submitted written concise
heads of argument to Substantiate the plaintiff's daim. This

document was identified and marked exhibit “C”. In it, he Submitted

earnings or earning capacity.

At the hearing, the plaintiff's counsel  submitteq an
Ophthalmblogist's report dated 23 Janaury 2019 (annexure “A”) for
consideration by the court. This document, in my view, does not

take the plaintiff's claim any further. |t merely restates the nature



[10]

[11]

[12]

and extent of the Injuries sustained as recorded in medical records.
What matters, of course, is that according to this annexure, “there is
no sngmﬂcant change in general function (sic) as vision is
concerned. |In addition, “there was no significant ocular injuries
sustained" from the accident, so concluded the eye specialist, Dr

H.L Letsoalo in her/his report.

From a reading of the Papers before court, including all expert’s
report, it cannot be saig that the plaintiff dig not establish or quantify

her claim. The notice in terms of Rule 36 (9) (b)? with regard to

negated by other evidence to the contrary.
C: THE ISSUE:

The issue at stake is whether the Plaintiff Succeeded to establish

her claim against the defendant on 3 balance of probabilities.
D- LEGAL FRAMEWORK:

The general principle applicable in claims of this nature is that the

court is bestowed with a judicial discretion to determine the amount

? Uniform rules of the court, expert notices attached actuarial Report, exhibit “B”, by Dr. Robert Koch.

6



[13]

[14]

of Compensation to pe awarded gas damages if, of Course, the

plaintiff's claim has merit.

the firm Hamman- Moosa Incorporated. Of importance is that the
said firm did not formally file with the Registrar g notice of withdrawa
as attorneys of record in this Mmatter, Similarly, no formal| written

réquest was receiveq from the defendant, Its claim handlers or



[16]

[17]

[18]

afwezen-“in Dutch)*

That said, the court received only one side of the facts ang the

evidence in Support of the plaintiffs claim. There was no

* 1966 (1) 613 (A-D)
* Ibid. P618, A-B



countervailing evidence to Negate the plaintiffs claim, either. |n the
Premise, | helg that the plaintiff Succeeded to est

ablish its case on
a balance of probabilities.

[19] What remains to pe considered therefore is the determination of the

amount of COmpensation to pe awarded. |t s trite that an inquiry

that fits the claim.



(@ The defendant is ordered to pay an amount of

R3 684 278.00 to the plaintiff, being for general damages

and loss of earnings or earning Capacity;

() The draft order handed Up and markeq

“X”, is made an
order of court.

1204 YR,
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51926 (TPD) 367 at 379 - Stratford J
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