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t

Date of hearing 15 November 2018 ./

JUDGMENT AND REASONS

APPELLANT

1. The Appellant is Tshilidzi Pfarelo Swuhana, an aduit male person and a regislered Debi Counsellor
whose registration number is NCRDC2325. The Appelfiant resides in Thohoyandou, Limpopo

Province. He appeared before the Tribunat in person, without a legal representalive.

RESPONDENT

2. The Respondent is the Nalional Credit Regulalor, a juristic person established by section 12 of the
National Credit Act, 34 of 2005 (the NCA).
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3. The Respondent was represented at the hearing of this appeal by Ms Lizelle Squirra, Legal Advisor
in the employ of the Respondent.

APPLICATION TYPE

4. This is an appeal in terms of section 148 of the NCA against the ruling of a single member of the
Tribunal, who dismissed the Respondent’s condonation application for the late filing of an
answering affidavit.

5. Interms of rule 27 of the Tribunal rules ("the Rules"}! the panel hearing this appeal is not restricted
to the record of the proceedings before the single member. For this reason, this appeal may well be
considered o be a wide appeal,

BACKGROUND

6. In the main matier, the Appellan:'s complaint against the Respandent concems the decision of the
Respondent to deregister the Appellant as Debt Counsallor. The Appeliant seeks the Tribunal to

review such a decision.

f On 28 November 2017, the Appellan! lodged with the Tribunal, an application o review the
decisicn of tne Respondent. This application was served on the other party on 28 November 2017,
The matter was set down for hearing on & default basis on 5 Marcn 2018, but was subsequently
removed from the roll. The Appeilant had already consented on 22 December 2017 to service via
e-mail. In terms of Rule 13 of the Tribunal Rules 2 the Respondent was required lo file ils
answering affidavit within 15 business days of receiving the main application. The Respondent,
however, failed to file an answering affidavil within the prescribed time. This caused the
Respondent to file and serve a condonation application for the late filing of its answering affidavit
on the Appellant and the Tribunal via e-mail, on 22 February 2018,

' Regufations for maiters relating to the functions of the Tribunal and Rules for the conduct of malters before The National
Consumer Tribunal, 2007 published under GN 783 in Govemment Gazelte 302252 on 28 August 2007

? Item 29 of Part 2A on Table 2; GN R203 of 13 March 2015 as amended by GN 157 of February 2016
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8. On 16 May 2017, a single member of the Tribunal handed down a ruling ("the condonation ruling”)
in which she refused to condone the Respondent's failure to file the answering affidavit within the
prescribed time. The condonation ruling is the subject of this appeal.
SUMMARY OF SUBMISSIONS

Appellant’s grounds for appeal and the order sought from the Tribunal

10

11

The Appeliant seeks an order to dismiss (with costs in his favour) the Respondent's condonation
application, because the Respondent failed to file the answering affidavit within 15 days of receipt
of the main application. The Appellant contends that he served the main application on the
Respondent via e-mail and that the Respordent had consented to such service (that is: via e-mail).

In that regard, the Respondent’s lale filing of the answering affidavit should not be permitted.

itis the Appellant's assertion that the Respondent's failura to {le the answsring affidavil within 15
cays has caused the Appellan, his famiy and business prejud ce and inancial dislress. Furthe:
thal the Respondent's initention was lc delay ihe proceadicgs o the Tribunal to hear the main
application.

According to the Appellant the single membe: erred in the condonation ruling by dismissing the
Respondent’s condonation applicalion, znd also by finding that the Appellanl s service of the main

application ‘o the Respondent was improper

Respondent's submissions

12

The Respondent submitted that the appeal should be dismissed for a number of reasons: First, the
appellant's notice of appeal does not comply with rule 26 (2) (a) of the Tribunal Rules, which
prescribes that the nolice of appeal should be ledged with the Registrar of the Tribunal within 20
business days of the ruling. The Appellant's serving and filing of the notice of appeal occurred
more than 20 days from the date of the condonation ruling. Therefore the notice was out of fime. At
best, the Appellant was supposed to apply for condonation for the late filing of the Notice to Appeal.



—

13.

14.

18.

Tshilidzi Pfarelo Swuhana v NCR
: NCT/110683/2018/148(1)

Second, the issue of proper service on the Respondent of the main application by the Appellant
had 1o be considered in view of the Appellant's failure to show proof that service was proper as per
the requirements of Rule 30 (1) {2).

Third, the Tribunal dismissed the Respondent’s condonation application as being unnecessary, and
directed the Appellant to file his replying affidavit within 10 business days from receipt of the
judgment.

Fourth, the Appellant is vexatious and delaying his own matter by bringing this appeal before the
Tribunal, and the relief sought by the Appellant is absolete, as it is the same order thal was already
granied by the Tribunal in the condonation application.

ANALYSIS AND RELEVANT STATUTORY PROVISIONS

Compliance with rule 26 of the Tribunal Rules

18.

Rule 26 (2) {a) provides that the Matice of Appeal must be lodged with the Registrar within 20 days
of the ruling. Rule 26 (b} provides that the Notice of Appeal must sel out concisely the grounds of
appeal. What this means is thal the Motice of Appeal must be draited with sufficient clarity to

enable the Respondent o know the case it must meet.

On toih these occasions, the Apoellant dic not meel ‘he requirements of this rule. First, the
Appellant failed to meet the time-barring provisicns of Rule 26 (2) {a), in that the Appeliant filed out
of time. As indicated earlier in this judgement, the Appellant should have applied for condonation
for filing the Notice of Appeal late. Second, the Appellant's grounds of appeal relate to the order the
Tribunal had already made in the condonation application by the Respondent, that is: dismissing
the condonation applicalion of the Respondent (the NCR)3. The question arises: does this appeal

have merit or does it enable the Respondent to know the case it must meet?

Rule 30(1) and (2) provides for service and proof of service of documents. The case at issue is the
serving of documents by e-mail. Among ofther forms of service, is service by e-mail. In order to

: NCT/96402/2017/59(1), the condonation ruling handed down by Ms Devraj dated 16 May 2018
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succeed in serving documents by e-mail, the Respondent may consent in wriling that service by e-
mail is acceplable. If such an agreement is concluded, the Appellant must follow up within three
days by serving the documents to the Respondent by “delivering fo the party.”

19, In considering the merits of the condonation application filed by the NCR, the Presiding member
had this to say:

“There is no evidence before the Tribunal that the NCR consenled fo service of the main
applicalion via email or fax. There is also no evidence of the main application being delivered fo the
NCR or being sent via registered mail within 3 business days of the main application being e-
mailed and faxed. Therefore the main application was not properly served on the NCR™ The
Presiding member went further to explain the following: “proper service is essential in ensuring that
the right party receives an application to be able to properly answer to the allegalion. There was
therefore no need for a condonaticn agplication to te filed as the main application was nol properly
served in the first place. In order lo avoid any further delays, this matler can proceed as the NCR
has already filed its answering afiidavit. It would be nonsensical {6 request Mr Swuhana at this

pomnt in time to properly serve the main appuication on the NCR™

20.  The Respondent is correct in saying that the Tribunal condoned the Appellant's faiture to properiy
serve lhe main application in terms of Rule 30 (1) and {2) without any reciification or a condonation
application from the Appellant. Indeed, the Respondent faifs 1o understand the grounds of apgeal
where Ine ruling of the Tribunal was in fact in the Appellant's favour. So. ihe Apgellant's assertion
that the Respondenl's intention in filing a condonaticn appiication (whici: was dismissed anyway. to
expedite the hearing of the main matter) was to delay the proceedings of the Tribunal and to cause
him and his family prejudice, is without merit and incorrect. On the contrary, by filing the appeal
under consideration, the Appeltant is delaying the hearing of his own matter,

CONCLUSION

21.  The Respondent does not know the case it has (o meet because the Appellant's grounds of appeal
and the relief sought relate to an issue already adjudicated by the single Tribunal member.
Correctly so, the relief sought is obsolete.
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22.  For these reasons, the appeal has no meril; it is out of lime; and cannot in these circumstances,
succeed. The single member's ruling of dismissing the Respondent's condonation application, and
directing the Appellant to file replying affidavits, was correct.

23.  The Tribunat has also considered both the Appellant's submission that costs should be awarded in
his favour, and the Respondent's submission that this appeal should not have been brought before
the Tribunal in the first place. The Appellant has not incurred any legal costs in this appeal and
therefore, the Tribunal is not persuaded that this is a matter in which it should make an order of
costs.

ORDER

24, Accordingly:

241, This appeel is dismissed; and
242 Thereis no crder 2s fo costs.

DATED AT CENTURION QM THIS 6TH DAY OF DECEMBER 2043

ADV FATI MANAMELA
Tribunal member

With r A Petwana and Ms M Nkomo, concuinng
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