NORTH WEST HIGH COURT, MAFIKENG

CASE NO: 2540/2007

In the matter between:

TRDM APPLICANT
and
E M (born M) RESPONDENT

JUDGMENT

LEEUW JP:

Introduction

[1] The parties were married to each other on tH8 April 2001 and were

divorced per order of divorce incorporating the ®e¢ Settlement granted by

this Court on the 4 June 2007which amongst others provided in respect of

the minor child who was 5 years old at the timaf:th

- custody be granted to the respondent, with theicgygl having a right to

reasonable access to the minor child;

- and that the applicant should pay maintenance &0B-D0O per month for




[2]

[3]

the minor child.

The applicant approached this Court on an nirdggasis on the 21 December

2007seeking an order in the following terms:

“PART A

Authorizing the Applicant to dispense with thelioary rules relating to the forms,
service and time periods and permitting this appion to be brought by way of
urgency, in terms of Rule 6(12) of the uniform Rulef the abovementioned
Honourable Court.

That pending the finalization of PART B herettfe Applicant be granted interim

custody of the minor child.

That an investigation be conducted by the Failyocate.

That the Respondent be granted access to tee ptiild as follows:

4.1  on every Saturday from 09h00 to 18h00;
4.2  on alternative Sundays from 09h00 to 16h00;
4.3 on a Tuesday and Thursday afternoons and/enimys for 2 (two) to 3

(three) hours at a time.

Costs of the application.”

The order sought in Part B of the Notice of Matis:

“1.

That the custody of the minor child be awartiethe Applicant.

That the Respondent be granted access to tee ptiild as follows:

2.1  On every Saturday from 09h00 to 18h00;
2.2 On alternative Sundays from 09h00 to 16h00;
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2.3 On a Tuesday and Thursday afternoons and/mnimys for 2 (two) to 3
(three) at a time;

2.4 Shared Religious holidays;

2.5 For a period of a half a day for the minatcth birthday;

2.6 On his mother’s day and Applicant’s birthday;

2.7 Reasonable telephonic access.

Costs for this application.”

When the applicant filed this application oretl2f" December 20Q7the

respondent had been granted an Interim ProtectroerOn terms of Section
5(2) of the Domestic Violence Act No.116 of 199&(festic Violence Act) a
day before on the 30December 200&gainst the applicant. The terms of the

order granted by the Magistrate’s Court of Rusteglvere amongst others:

“(a)

(b)

(©)

(d)

(e)

that the applicant should desist from haragsintimidating and/or threatening the

respondent in any manner whatsoever,

that the applicant not enter the complainaptace of employment at the Impala

Platinum Mine Shaft, Rustenburg;

the applicant should desist from committing fieowing acts of abusing the
respondent emotionally and that he only communieatle the respondent only in
relation to their minor child, and that he be akmlcontact or access with the minor

child as per arrangement and agreement between #mem

that the applicant be ordered to return theomahild to the respondent no later than
the 24" December 2007 before 13h00.

the applicant was granted an opportunity teeapjin Court on the"sFebruary 2008
and to show cause why the Interim Protection Osleuld not be confirmed and

made a final order.”
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At the hearing of this application on the"™?Becember 2007, the respondent

and a Social Worker, Mrs Molamu, who had intervidwlee minor child, gave

oral evidence in court. The Founding and SuppldéamgnAffidavits of the

applicant were also considered by the Court. Thenmo written judgment

handed down by Lever AJ save for the following orde

“THAT:

THAT:

THAT:

THAT:

THAT:

THAT:

THAT:

THAT:

Pending the finalisation of Part B of the®IM. interim custody of the minor

child be and is hereby awarded to the Applicant.

The minor child is to spend from 13H00 on 8ay 33" December 2007 up
to 13H00 on ¥ January 2008 with the Respondent. Thereaftemtmer

child will spend every alternative weekend with Respondent.

The Applicant and the Respondent are to naé@in agreed venue three times
a week for a maximum of 3hrs per visit to enable Respondent to spend

with the minor child.
The Respondent is entitled to unlimited télepic access to the minor child.

The matter be and is hereby postponed 8 @8y of FEBRUARY 2008 for
hearing of and finalisation of the substantive jBadf the N.O.M.

The Respondent will have the right to suppdether evidence as advised by
her legal advisor, such affidavit to be filed onbmfore 16HO0 on the 18
January 2008.

The Applicant will file his reply, if any, oror before 16H00 on the 95
January 2008.

The Family Advocate filed a report on or befal6H00 on the "7 February
2008.
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[7]

THAT:  The Applicant's Heads of Argument are to lled on or before 16HO0 on
14" February 2008,

THAT:  The Respondent’s Heads of Argument are tdilbd on or before 16HO0 on
or before 21 February 2008.

THAT: Costs are reserved.”

Before | proceed to deal with the proceedingshe evidence submitted in
respect of PART B of the application, it is impearatthat | briefly refer to the
proceedings before Lever AJ when the interim oKgkart A) was granted as
well as the affidavits filed by the parties subsaguto the interim order in

relation to the final order (Part B) of this applion.

In PART A, the grounds relied upon by the apaht are captured in his
founding and supplementary affidavits and oral ente presented in Court
before Lever AJ. In paragraphs 7 to 11 of his thag affidavit, which was
deposed to on the 2December 20Q7he applicant states, amongst others,

(@) that pending their divorce in May 2004, the resmondwas granted
custody of the minor child and he was ordered tp paintenance for
both the minor child and respondent in terms ofeR4B of the Uniform

Rules of Court;

(b) He did not comply with the court order becausertdspondent made it
difficult for him to comply therewith in that shesxdied him access to the

minor child;

(c) He had no contact with the respondent and the nthdd and “kept
5




(his) distance and waited her response”. Whernrébpondent did not
make any contact with him, he decided to visit mmeor child during

March 2007 during the day at his maternal grander&house.

[8] The reason for approaching this Court on areatdpasis can be summarized as

follows:

(@) That when the minor child visited him, and i&svtime for him to be
returned to the respondent, the child would “exhani unwillingness to

part” with him.

(b)  That the minor child’s behavioural patterns lcadnged to the worst in
that:

(i)  the minor child used vulgar words in Afrikaans, efhwords he
alleges were used by the maternal grandmother stgdi@ minor
child;

(i)  The child becomes depressed, agitated, frightemed n@rvous
and even refuses to go back to the respondent $ecdus
maternal grandmother and mother assault him and.usilgar
language on him”. c), and is also afraid of the maternal
grandmother, who “becomes very angry and beatsugnguite
severely with her shoe”. It is further allegedtttiee respondent

also assaults him with a belt.

(c) According to the applicant, the consequencesthed maltreatment
manifests itself in the minor child’s . . . “seveatepression, (and) a short
concentration span”; the child is ill-disciplinededause of the

“uncultured environment” he lives in, and becaukéaok of “adequate
6




[9]

[10]

attention, love and affection from those around”hime has experienced
continuous health problems such as recurring ey@blgms, and
symptoms of severe respiratory infection in thae ‘has exhibited TB
symptoms caused by the exposure to paraffin sma@ause the

respondent uses a paraffin stove for cooking.”

(d) On the 28 December 20Q7the applicant deposed to a Supplementary

Affidavit wherein he reiterated what he stated is founding affidavit,
and further added that he is a Psychology and &imgliaduate but not a
child Psychologist, and is thus in a position tagiose and assess the
behavioural pattern of the minor child who is bemegeatedly verbally
abused because he eloquently repeats the vulgaiswdrich he utters

with a “deep painful facial expressions”.

The respondent denies that the minor child ewiser verbally or physically

abused by her or the grandmother. She howevertadhat the minor child

used to utter vulgar words during the first hal0D7 when the child was in a
day care centre called Never Neverland Creche, lway care centre was
closed during the same year. She took up the matte the teachers at the
creche and also reprimanded the minor child forbdakaviour. She further
states that the minor child never complained toaieut the abuse on him by
the grandmother, but that to the contrary, the maindld complained about the
abuse suffered by him at the instance of applisantbther (the paternal
grandmother), his other family members and the dbimevorker who, on

many occasions was left in her care when the aggliwas not at home.

In respect of the health condition of the mimbild, the respondent testified
that is minor child is a beneficiary member in Xs&rata Medical Aid Scheme

of Deon Mokhwiti, who is her younger brother. Thia minor child does not
7
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have respiratory problems save for the flu and bargntracted when he plays
in water. The child has had a problem with his #gen the age of three (3)
years which was diagnosed by a paediatrician aallargic reaction to the
fumes coming from the mines. She also stated inoha evidence that she
uses the paraffin stove outside the house wheelédwtricity is off. The child

is generally in good health.

The respondent also raised a concern withGbert regarding the applicant’s
failure to comply with the Divorce Order in that @rdever the minor child had
to be returned after visiting the applicant, he ldaeither not bring him back
as agreed or would bring him back on a date naeabupon by the parties.
The problem persisted to the extent that 5\®vember 2007the applicant

did not bring the child back. On further enquing, promised to bring him on a
Tuesday, but still failed to bring him. She dedide report the matter to the
TIhabane Court on Wednesday and they consequenplgasaed in the office
before Advocate Mphaga on the"™L.®ecember 2007 The terms of the

Divorce Order were explained to him but the applicandicated his
unwillingness to cooperate. He eventually reluityapromised to bring back
the minor child on the #3December 2007 He did not return the child but

later phoned Advocate Mphaga and told him that &g mot returning the child
because the child was using vulgar words. Attewai® made to summon the
applicant to Court with no avail. The respondemasswgranted the protection

order on the 2ADecember 2007eferred to in paragraph [4] above.

The Social Worker testified about her intewieith the minor child who was
5 years old at the time. She testified that theomchild complained about the
assaults on him by the grandmother. However, skeeof the opinion that the

child was not emotionally traumatized and thateh&as no cause for concern

8
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with his physical and health wellbeing. At thaage the child indicated his
wish to stay with the applicant. She had not had@portunity to consult with

the applicant. It is also not clear as to whetlee had consulted with the
respondent regarding the minor child.

Lever AJ granted the interim order on the basi the evidence presented
before him. | have already alluded to the fact tia judgment was handed

down save for the order of the"2Becember 200granted and referred to in

paragraph [5] above. The grounds relied upon byajplicant when he was
granted the interim order in Part A, can be brisly out as follows as stated in

the affidavits:

(@) The child was using vulgar language probably bezawon$ the

grandmother’s influence;

(b) The child was being assaulted and abused by thedgm@ther and
probably the respondent;

(c) The child was experiencing persistent respiratonjedtions, eye

infections and was not enjoying good health;

(d) The child used to cry and would become very sadnwie had to be

returned to the respondent after visiting the ajaypli;

(e) The child had indicated his preference to stay withapplicant;

()  According to Ms Molamu, the Social Worker who iniewed the minor
child:

() the child did not want to stay with the respondeetause he had a
9




(i1

(iii)

(iv)

(V)

(Vi)

problem with the grandmother who uses vulgar warts$ assaulted
him; and that nevertheless, the child did not hayaoblem with
the respondent, and that “there is no pressingnirgeed at this

moment to change the child’s present environment”;

The child does not have a problem with his motheagainst the
maternal grandmother and that the issues raisedt i@y can be

addressed by the mother with the help of both @srti

There is no cause for concern regarding the physiealth and

wellbeing of the minor child;

There is no cause for concern on the emotionalpdwydical health
of the child, although during cross-examinatione sifhanged her
view to submit that the child would be traumatizele is returned

to the mother because of the grandmother,

She further stated that she had not done a thorowgstigation

into those allegations because that was a “temyponaasure”;

She never asked the respondent about the allegatigainst the

grandmother.

[15] The applicant removed the minor child from thestody of the respondent

contrary to the Divorce Order. If indeed the apgufit had a valid reason for

removing the minor child from the respondent on TeDecember 20Q7he

would have approached the court immediately forpghgose of having the

order varied. Instead, the respondent had to apprthe Magistrate Court for

redress and was granted an interim Protection Gnderms of Section 5(2) of

the Domestic Violence Act, wherein the applicans\amongst others ordered

10
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[17]

[18]

[19]

to return the minor child to the respondent on efote the 2% December
2007. | must here pause and remark that this axdsrgranted after several
unsuccessful attempts were made to summon thecapplio attend the

proceedings.

In terms of Section 5(5) of the Domestic Viobe Act, the applicant had the
right to anticipate the return date alternativehgturn the child to the

respondent in terms of order and oppose the interimtection Order granted.

Furthermore, in terms of Section 8(1) of thevddce Act No. 70 of 1979
(Divorce Act) the custody or guardianship of, ocess to, a child order made
in terms of Section 4(1)(b) or 2(b) of the Mediatioa Certain Divorce Matters
Act, of 1987, shall not be rescinded or varied weresuspended before the
report and recommendations made by the Family Aaleoin terms of Section
4(1), have been considered by the Court.

When the interim order was granted, there was Family Advocate’s
investigation conducted and filed and consideredhgy Court. | am of the
view of that the granting of Part A of the applioatwas irregular.  The
adjudication of Part B was postponed several tifnes the 24' December
2007 up to the 1% March 2009mainly for the Family Advocate’s report.

The application for the final relief sought HART B of the Notice of Motion
again served before Landman J on th& 2dnuary 2009 Oral evidence was

presented and judgment reserved on thduhe 2009 Judgment was handed

down on the § July 2009 Landman J did not give a final order in respsct
PART B but decided to recuse himself on the bdws lte was intimidated by

the applicant’s attorney through a letter imputimgs on his part and thus

11
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refrained from delivering a judgment on PART B.will come back to this

issue later in my judgment.

The matter subsequently served before Gurath® 8 December 201 Where

the following order per agreement between the gaktias made:

“1. THAT:

2. THAT:

3. THAT:

4. THAT:

5. THAT:

The minor child, O M has the right of paipation in the matter as
contemplated in section 10 of the Children’s Actinhber 38 of 2005, and
that he should be allowed to exercise the aforesgitt in an appropriate
way, which has to be determined by the Judge dat@drby the Honourable
Judge President to preside in the matter (“theitiresJudge”);

The matter be and is hereby postponed tooma Motion Court date for
allocation of a date by the Registrar of this Haadle Court to give effect to
paragraph Xsupra), which date has to be arranged in consultatioh e

Presiding Judge and counsel for the parties;

Leave be and is hereby granted to theigmrto deliver supplementary
affidavits dealing with their current personal aincstances within ten (10)
days of the finalization of the proceedings peitajrio the participation of

the minor child.

The record of the court proceedings beftine Honourable Mr Justice
Landman on 23 May 2010 which appears fro page 268743 of the

paginated papers filed of record herein inclusivéhe heads of argument
already filed on behalf of the parties by the ptieg) Judge when considering
the question whether it would be in the best irsiecé the minor child that

the application be and is hereby granted or not;

Further heads of argument and/or oral argat on behalf of the parties
would only be delivered and/or made if requiredhoy Presiding Judge;

12




[21]

[22]

[23]

6. THAT: Pending the finalization of the matter timéerim order granted on 24of
December 2007 by the Honourable Mr Acting Justickeler will remain

operative;

7. THAT: The costs of the postponement are to Istsdo the cause.”

In her supplementary affidavit filed per |eanf the order granted by Lever AJ,
the respondent confirms that she was awarded tsi®ady of the minor child
from May 2004 and that from that date the applicater made any contact
with her and the minor child until in March 2007 evhthe minor child was
four (4) years and ten (10) months old. When lséad the minor child at the
grandmother’s place on th& 4une 2007four months prior to the hearing of

the divorce action, she (the respondent) was ak.wbie thereafter visited the
child regularly and was allowed to have access e minor child in
compliance with the Divorce Order. She continuaiag with the minor

child until he was removed by the applicant on#i&ecember 200€ontrary

to the Divorce Order.

She further states that the applicant leakieschild in the care of the domestic
worker during those nights when he has to atterdsmfficial duties, despite
the fact that she was available to look after thi#édcsince she is staying in
Tlhabane, which is a few kilometres to Rustenbultene the applicant is

staying.

She further avers that the applicant did revhply with the order of Lever AJ
in respect of her access to the minor child, ard the Family Advocate and
the Family Counsellor were made aware of the agptis default and yet no
reference was made in their reports about the aind@ the applicant.
Respondent has amongst others, referred to sewmidents in which the

13




applicant deprived her of access to the minor claifdl that he does not allow
the minor child to take her telephone calls whea wishes to enquire about

the minor child’s well being.

[24] She referred to an incident on Friday, 30 Ast2008 when applicant brought

the minor child to her and the applicant was supgds fetch him on Monday
1 September 2008The child was down with chickenpox and the resiemnt

requested the applicant to leave the child withiharder for her to take care

of him because she was on vacation leave. Thacapplacceded to the
request, but only allowed her to stay with thecatkar the day and later fetched
the child in the evening. It came to her knowletlgs the applicant was away
for the rest of that week and left the child in daee of the domestic worker.

[25] She further alleges that on the"2Becember 20Q&he applicant brought the

child to her without having made prior arrangemertie came on the 11

January 2009vhilst the respondent was in church with the ghibdinform her

that he would be fetching the child the followingydn order to enrol him at a
school called Fields College. The child was reged at that school without
the respondent’s knowledge and when on_the 27 3a@0@9the respondent

went to enquire about the child’'s performance aradji@ss at the school, the
principal refused to give her any information withathe consent of the

applicant. The respondent was however able toirolastacopy of the school

program from another parent whose child was irstimee class with the minor
child.

[26] On the_12 March 2009 the matter served before Landman J, who postpone

the case to the 28April 2009 and amongst others, made the following Order:

14
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[28]

“THAT:

THAT:

THAT:

THAT:

THAT:

THAT:

THAT:

The matter be and is hereby postponed té&@sl 2009.

The Respondent be allowed to file suppleragnaffidavit.

The Applicant file supplementary affidaviitin fifteen (15) court days.

The Respondent pay the costs of today.

The Applicant shall file particulars of claimithin ten (10) days of the date

of this order.

The Registrar is directed to issue a subpdendhe attendance of Dowleen
Van Zyl of Fields College Rustenburg on the 28 Ap0O9.

The Registrar shall notify the family courloil and family advocate of the
date.”

The applicant filed his supplementary affidaen the 18 April 2009 in

response to the respondent’s supplementary affigavisuant to the order

referred to above. He amongst others, disputdshthaenied the respondent

access to the minor child. He states that wherehbzed that the child was

using foul language, he impressed it upon the medgat that the minor child

will not be returned to her for as long as she staging with her mother. He

however admits that the respondent did not havesscto the minor child

during week days as was ordered by the Court, ¢ason being that the

respondent did not make the necessary arrangenoeigtch the child from the

school or his house and further that the responda&htnot telephonically

contact the minor child.

Applicant further states that he maintained thinor child up to the end of

November 2007. He did inform the respondent abloatregistration of the

15
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[30]

[31]

child at Fields College in Rustenburg. Howeverdbhes admit that he did not
submit the particulars of the respondent as thedgical mother of the minor
child to the school, but did confirm to the prinaliphat the respondent was the
child’s biological mother when an enquiry in thagard was made. He admits
that he occasionally works late at his place ofleyypent and that the child is
left in the care of the domestic worker in his alz®e and further that
whenever he is not available, the child is fetchedn school by his friend
Isaac Motshegoa and on certain occasions the wlakltaken to his friend’'s

home from where he would fetch him whenever he edikte.

The applicant alleges that he remarried argl @&hild who is two years old
and that the child has bonded with the minor chitdit he and his wife are
taking good care of the minor child who has alsadendriends with the
Mayor’s children from where he fetched the childemthe came home from

work.

He further states that the minor child is mmder using vulgar words ever
since he stayed with him and that his health hgsrowed. He has also
registered the child in his Medical Aid Scheme, iHed. He submits that the
Family Advocate’s Report is objective and not bthses suggested by the
respondent and further that he and the respondenilds be granted full

parental rights and responsibilities in terms oftleas 18, 19 and 20 of the
Children’s Act N0.38 of 2005 (the Children’s Act).

| have already alluded to the proceedings efbre Landman J on the 24

January 2009vhen he recused himself without delivering a judgtron Part

B of this application. In those proceedings orgidence of Ms Mabel

Seanokeng Letseane, a Social Worker and Family €&dlon appointed by the

16
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Family Advocate to conduct an enquiry in terms act®n 4(1) of the
Mediation in Certain Divorce Matters Act No.24 098, to conduct an

Investigation into the interests of the minor clakiregards custody and access.

The report of the Family Counsellor was fileith the Registrar on the 13
February 2009almost a year and two months after the InterirdeDmwas

granted by Lever AJ on the 2December 2007 In terms of the order of this

Court granted by Lever AJ, the Family Advocate'p&# ought to have been
filed on or before the "7 February 2008 Ms Letseane’s investigations and

findings are a repetition of the allegations andinter allegations of the
applicant and the respondent stated in their affigidiled in this application.
Ms Letseane stated in her report that during tterwrew with the minor child,
he indicated his preference to stay with the applibecause “they play games
together”, and that the applicant bought him a glayion and that “it is boring
at the respondent’s place”. It is further statethie report, that the applicant is
“contributing meaningfully towards the child’s m&nance” and that despite
the fact that he was absent from the minor childiés for a period of three
years, he had since his reunion with the minordcimil March 2007 strongly
bonded with him. It is for these reasons and asthleat she and the Family
Advocate recommended that the primary custody efrtinor child be given

to the applicant.

[33] Ms Letseane evaluation of this case can besanzed as follows:

. There is no communication between the parties esdpem relation to

matters affecting the minor child;

. The respondent does not have problem with acce$e tminor child as

17
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there is an existing interim court order;

The applicant was absent in the child’s life fqreaiiod of three years but

ever since he reunited with the child in March 2G6@y have bonded,;

Both parties have a good relationship with theinaonichild and they
each play a positive role in his upbringing. Thelecant is the only one
contributing meaningfully towards the child’'s manance as the

respondent confirmed that she is not contributmgtang;

It is evident that the applicant is actively invedl in the child’s school
activities as the respondent confirmed she is notwk at the school as

she was not informed about the name of the school;

It is In the best interest of the child that he aamin the care of the
applicant as the child is settled with him. Remgvihe child from the

applicant’s custody will disrupt the child’s norngdily routine;

There seems to be no compelling reasons thatyusktiinge in the
present environment of the minor child. The miebild has bonded
well with the applicant and has made his preferaiocstay with his

father and visit his mother during school holidays;

Regular contact between the minor child and theergar should be

encouraged to maintain and strengthen the pardatretationship.

During cross-examination by both counsel, Mstdeane recommended that
both parents should be awarded joint custody ofntiveor child. She also
stated that during the interview with the minorlghhe indicated that he had
no problem staying with the mother but that he gmrefd to stay with his father

18
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because they always play together with his fatimer \eahereas his “mother’s

place is boring”. She also made reference toapert she received from both

parents about the vulgar words used by the minaoid cdnd was given

conflicting information about the source thereof.

Ms Douwlene Van Zyl, who is the minor childdass teacher at Field’'s

College, testified amongst others, that:

(@)

(b)

(€)

(d)

She received a telephone call from the respondantset up a meeting
concerning the performance of the minor child atsbhool. It was then
that she realized that the applicant did not sulmmitname at the school
as the biological mother of the minor child. Hetead gave the school

the contact details of his wife, the minor childtep-mother;

The minor child was struggling to cope in class avab very quiet,
withdrawn and isolated at first, but with time hpeaed up and has
become naughty and ill disciplined. He is physycalell-cared for,
however she is concerned about his emotional vefigheven though he
is polite, well-mannered and friendly. She is mdwaess of the view
that with the necessary care, attention and aesistahis school work

will improve;

She also observed that the child is “torn betwesnniom and dad”
because the minor child indicated that he wantestag with both his

parents;

She also stated during cross-examination, thapé#rents to the minor
child did not attend the parents meeting on th® iFarch 2009 where

the child’s progress was discussed. She did itelicahis school report
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that his performance was not satisfactory and kpeéated the father to
discuss the concerns raised with him, which newgpkned. She did
not discuss the issue of extra remedial classds twé mother because

the father was the legal custodian of the child.

[36] In his judgment for the reasons for his retusandman J stated amongst

others following:

‘8]

While preparing the judgment it occurred to that as Oratile had been heard by the
court which granted the interim order, | may alsodbliged, by that fact and the
law, to allow him to express his preferences to ewen though his educator, Mrs
Van Zyl, had told me what his views were. Whatdwk next is set out, although
not comprehensively, in a letter of 10 June 200&ew by Attorney Mothuloe to the
Registrar and handed to the Judge President. |8thes was brought to my attention
on 29 June 2009. It reads:

“T.R.D. MOTHULOE v ERICA MOTHULOE (BORN MOKHWITING)
CUSTODY OF MINOR CHILD: O. NO. MOTHULOE: CASE NO. 2 540/07

1. The abovementioned matter refers.

2. It is with great disappointment that we note fromr €ounsel, Advocate N.
Gutta that:

2.1His Lordship Mr Justice Landman apparently telegtbAdv C Zwiegelaar
to inform her of His Lordship’s view that His Lotup prefers to interview
the child first in accordance with the new Childsekct before determining

who should have the custody of the child betweemnptrties;

2.2Advocate C Zwiegelaar then delved into the meritth whe Honourable

Judge away from and in the absence of our CouAdghcate N Gutta;

2.3This she did by mentioning to the Honourable Jutigé her clients claim to
20




[9]

have addressed at least THREE letters to us compdaabout the alleged
breach of the Rule Nisi by our client and that m&ructing attorney “slipped
up” in not attaching the said letters, excludindyoone, and requesting the
Honourable Judge if she could hand those up t€thet;

2.41t appears that the Honourable Judge then asketbhdiscuss this with her

opponent, namely our Counsel, Advocate N Gutta.

Our humble view is that this situation is extremeahtenable ethically and should
be corrected as it has adverse consequences foli@nit

Much as we have unblemished faith in this Honowa&bdburt, and in the ability
of the Honourable Justice Landman to disabuse Hintdethese irregular
circumstances, the question is How are we goingxfain it to our client, even
if rightfully so, with this background.

May | implore your esteemed office to assist in &gy it can to resolve this

matter, including requesting the assistance oHeourable Judge President.

6. Much gratitude for your kind assistance herein.

Yours faithfully

MOTHULOE ATTORNEYS
Per: W.T.M.”

Paragraph 2 of the letter correctly statesfétues save that:

(@)

(b)

it does not state that Adv Zwiegelaar was agkerklay to Adv Gutta my
query whether | should interview the child and thia¢ should ask Adv Gutta

to phone me about this; and

it states that the merits were discussed. Adiegelaar mentioned the three
letters. The alleged existence of letters had beesed in the course of

argument in open court. She was directed to dssthis issue with Adv
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Gutta.

| subsequently met with both counsel. Adv 2gelaar said she was instructed to
ask that | interview the child. It was agreed tthas would happen at 09:00 on the
first Saturday after the commencement of the tkémin. We would meet in my
chambers and dress would be casual. | said tatuld not allow the child to be
cross-examined and that | would draft the procedoree followed. My secretary
was then instructed to communicate this to theigsart Before she could send the

letter, Attorney Mothuloe’s letter to the Registveais brought to my attention.

| requested advocates Gutta and Zwiegelaandet me in chambers on Friday 30
June. They did so at 17:00. | inquired from Adwi€gelaar whether she had
received a copy of Mr Mothuloe’s letter. She ssheé had not. Adv Gutta said that
she had also not seen the letter. | showed thentetter. Adv Zwiegelaar strongly

expressed her opinion and intimated how she thdugihtlient would feel about it.

I informed them that | also could see no way ather than to recuse myself from the

matter. They agreed that this would have to beedon

| must recuse myself as my communication, glesil to expedite the matter, was
made too informally. It is clear that the applicaray conceive a perception of bias
should the parental rights not be awarded to hirhis intimation by his attorney,

which had not been communicated to the respondatttsney, would in turn cause
the respondent to harbour, should | award the righthe applicant, the suspicion

that | had found for the applicant as a resulhefd¢ontents of the letter.

It is all very regrettable. But it would nbe in the interests of justice for me to

deliver a judgment. In the result | recuse myself.

[37] | must here remark that a decision not to gvicmal judgment in Part B of the

application is unfortunate. It has been almost {d) years since Landman J
handed down the judgment on th&€ 9uly 2009 Although the correct
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procedure would have been to set aside the protgedif Landman J, and let
the matter startle novo, it will not be in the interests of the minor chiio do
so due to the passage of time since the commenteadtmns application. Itis
common cause that the circumstances of the mintat @b well as those of his

parents have changed.

On the 20 May 201%hen | had an interview with the minor child, hasaten

(10) years old. The applicant has remarried actila was born out of this

relationship. The grandmother died on th& May 2013and was buried on
the 18 May 2012 The respondent gave birth to a baby girl inrkaky 2012

from a relationship with another man.

In view of the circumstances and developmeneterred to above, it was
appropriate that the parties be afforded an oppiytuo file supplementary
affidavits dealing with their current circumstance3n the 28§ May 2013 the

parties were ordered to file their Supplementarfydakits on or before the 51
May 2013 | have not received the applicant’s supplemegraffidavit to date,
despite several enquiries made by the Registridwainregard.

When | interviewed the minor child in my chaend on the 20 May 2013 in

the absence of both parents, he indicated thataméed to stay with his mother
because he misses her greatly. He also remarkétieHoves both his parents
and reiterated the fact that he missed his mothédmneanted to stay with her.
He further stated that he has many friends at lther's place which is not
the position at his father's place. The outcome tloé interview was

immediately communicated to both parents and tb&inmsel who had waited

outside my chambers during the interview.
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In her Supplementary Affidavit, the respondetates that she is gainfully
employed by Impala Platinum Mines as a Human RessuSuperintendant
with effect from 1 September 2012. She has fouméwa relationship with a
man who intends marrying her and they have a chilgifl who was born on
the 1¢" February 2012. Her mother, who is the grandmaihére minor child
died on the 1® May 2013. The respondent is presently stayind wier
siblings and their children in her mother’s thresllmomed house. There is a
spare bedroom which will be used to accommodateminer child if custody
Is accorded to her. She however intends purchd®@ng@wn house as soon as

she is married to her fiancé.

She further states that she works from 06h@l 14h30 during the week and
on one Saturdays a month from 06h00 to 10h00. dSks not intend removing
the minor child from Fields College. She has agemhwith her friend Nthabi
Mabuse, whose son is in the same class as the winidy to take the minor
child to school in the morning and she (the respat)dwill collect the child
from school in the afternoon. She will be in aipos “to assist the minor
child with his homework and take care of him ansl eeds”. She has also
employed a domestic worker who works from 07h001&m00 during the

week.

She also states that she has never receivwegragress reports of the minor
child from either Fields College or the applicanShe has been reliably
informed that the child was not attending the atiez and extra classes at the
school. She is prepared to take the responsilfifjnancially maintaining the
child and suggests that the applicant be ordergéyahe annual fees directly
to the school because the applicant has alwaysre&etant to pay any money

directly to her as contribution towards the maiatae of the child. She is
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paying R1000-00 per month at Old Mutual towardsagirgys plan for the

minor child.

She further states that she will continue rigkicare of the minor child’s
religious and moral needs by continuing to attetdirch with him and
teaching and instilling in him good moral valueshe minor child has good
friends at Tlhabane in the neighbourhood who Wistt at home and play with
him whenever is at home. She however states tieatinor child does not
have a lot of toys and games because her famiigusgs in spending more
time with each other and “listening and talkingetach other”. However, her
financial position has improved hence she will beiposition to provide the
minor child with the necessary toys and other baseds. She has also
registered the minor child in her Medical Aid Scleem

As regards the health and medical conditiontled minor child, she has
attached a medical certificate from the paediancwho noted that he
examined the child regularly between th& 2dine 200@vhen the child was 7

weeks old and on the 8eptember 2008/hen the minor child was 6 years

old. He made a diagnosis of “normal paediatricedis mainly probably viral
URTL.. . . ongoing chronic allergic conjunctiviisRhinitis, and that the last

consultation was on the 8&eptember 2008

The respondent also states that ever sincgehe 2010, the minor child has
persistently requested to visit her during the waed the minor child becomes
very upset when the applicant fetches him for theekvend. As a result
thereof, the applicant is accusing her of influagcthe child against him.
When the minor child expresses his wish to stayhuiite respondent, the

applicant treats him in an insensitive and harsimmag and scolds him for
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expressing his preference to stay with the respande

The respondent, on realizing that the chilgwapressing his wish to stay with
her, gave instructions to her attorney Paul, taestthe Family Advocate to
conduct an enquiry on the basis that circumstahe@® changed. A letter

dated 20 September 20Was written by the attorneys to the Family Advecat

in that regard.

When there was no response from the Family o&dte, another letter was
addressed to Advocate Mampo, the Family Advocattheri0 March 201 by

the respondent’s attorneys of records, wherein AdieMampo was referred
to the letter of the 2D September 201@s well as the reminders dated 8

December 201@nd_14 January 2011Advocate Mampo telefaxed the report
dated 11 December 20@®d that of the Family Counsellor dated 4 Decembe
2008. When the attorneys raised their disquietibbeing furnished with an

old report, Advocate Mampo responded six (6) motitleseafter, only to state
that he requires a Court Order directing him todran a fresh investigation. It
was then that the respondent’s attorney set theen@ddwn for hearing on the

8 December 2011, which matter was before Gura J.

The applicant sought an order varying the PeeoOrder in terms of Section 8
of the Divorce Act. It is trite law that the apgant bears the onus to prove, on
a balance of probabilities, that the variation loé Divorce Order should be

granted. Seéackson v Jacksorsupra at p.307 G-H par.[5].

Section 8 of the Divorce Act provides that:

“Rescission, suspension or variation of orders

(1) A maintenance order or an order in regard to tistocly or guardianship of, or access
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(2)

3)

to, a child, made in terms of this Act, may at &me be rescinded or varied or, in the
case of a maintenance order or an order with regaagcess to a child, be suspended
by a court if the court finds that there is sufiai reason therefor: Provided that if an
enquiry is instituted by the Family Advocate innarof Section 4(1)(b) or (2)(b) of
the Mediation in Certain Divorce Matters Act, 198dch an order with regard to the
custody or guardianship of, or access to, a childl :10t be rescinded or varied or, in
the case of an order with regard to access told, ¢tat be suspended before the report
and recommendations referred to in the said Sediibphave been considered by the

court.

A court other than the court which made an ordé&rred to in subsection (1) may
rescind, vary or suspend such order if the paréiess domiciled in the area of
jurisdiction of such first-mentioned court or thepéicant is domiciled in the area of
jurisdiction of such first-mentioned court and tmespondent consents to the

jurisdiction of that court.

The provisions of subsections (1) and (2) shallatisitmutandis apply with reference
to any order referred to in subsection (1) givenabgourt in a divorce action before

the commencement of this Act.”

In order to succeed in an application for Wagation or rescission of a custody

of or access to a minor child order made in termshe Divorce Act, the

applicant must persuade the Court that the circamesis have changed to an

extent that there are sufficient reasons for thetorly or access order granted
to be rescinded or varied. S8&®ck v Stock 1981 (3) SA 1290 G-H; Jackson
v_Jackson 2002 (2) SA 303 (SCA) at p.307 G-H parl[é&nd P v P 2007 (5)

SA 94 (SCA) at p.102 1 -J par.[27]

The best interests of the child are alwaysapwunt in deciding the issue of

custody and access. Those circumstances areagthestate of health, social

and financial position of the parents, their chemgctemperament and past
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behaviour towards the child, the age, sex, healthcharacter of the child, his
educational and religious needs and personal mmfer The list is not
exhaustive. Se&ection 28of the Constitution of the Republic of South
Africa, 1996 (Constitution) anMcCall v McCall 1994 (3) SA 201 (CPD) at
204 to 205 A-F Jackson v Jacksorsupra andF_v F 2006 (3) SA 42 (SCA)

When one considers the material issues anélictsnin the various affidavits
filed by the parties in respect of the final ordeught, it should be noted that
the Court is not bound by the parties’ contenti@ssthe guiding principle is
the interests of the minor child which are paramouseelackson v Jackson
supra. See als&/an Oudenhove v Gruber 1981 (4) SA 857 (AD) at 867

As at the 2% December 200%hen Lever AJ granted the interim order, it

would seem from the totality of the evidence préseénthat there was nothing
on record to suggest that the minor child’s interesere threatened or in
eminent danger which factors would have persuattedGourt to vary or
rescind the Divorce Order granted. Instead, tiharee allegations and counter
allegations by both parties with regard to the l@srests of the minor child.
The Family Counsellor simply gave an opinion basedher interview with the
minor child which did not justify the variation dfe Divorce Order. The fact
that the minor child preferred to stay with hishiat because they play games
on the play station together, does not make th@oretent an unsuitable parent.
Up to this stage, there is nothing in the applisaaffidavits to indicate that the
respondent is not a suitable person capable ofcieskey custody over the

minor child.

Even after the interim order was granted,eéhsemothing on record prove, on a

balance of probabilities, that the respondent asp#irent who was granted
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custody of the minor child or to whom the primaggidence of the minor child
was granted, was exercising her powers or failingxercise her powers in the

best interests of the minor child.

The applicant stated in the various affidaviiat he sometimes works out of
town or comes back home late, and that in thosennss, the minor child
would be in the care of a domestic worker. In ititerest of the minor child,
the respondent intimated that she will fetch thaédcfitom school during the
week and will be in a position to take care of¢héd in the evenings and even
assist with his school work. The involvement & tespondent in assisting the
child in his homework is in the best interests leg tinor child especially in
view of the fact that the class teacher had rasmiterns about the minor

child’s performance at school.

| am of the view that it is in the interesttbe minor child that he be left in the
care of his mother who will provide both physicableemotional nourishment
and support to the child instead of a domestic womkho cannot fulfil and
provide the love and care provided by the mothéhéominor child. The bond
between a minor child and his biological mothemdrbe overlooked.

Furthermore, although the applicant had raiaedoncern about the alleged
vulgar words used or uttered by the minor chiléréhis nothing on record to
substantiate the allegations that he was influetigethe grandmother to use
the vulgar words. The respondent has concededtbatinor child did use
vulgar words at some stage, and that she tooknitiative of addressing the

problem by complaining to the créche where the maild was attending.

[59] The applicant and the Family Counsellors a$i a®the Family Advocate did
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not take any action by investigating the sourcéherroot cause of the child’s
use of vulgar words, but rather believed what ae&ryold minor child told
them. No effort whatsoever was made to investijaeassaults on the minor

child attributed to the grandmother.

| have considered the affidavits of the apgitand the respondent as well as
oral evidence presented and cannot find anythingetate the respondent’s
intimations that she will take care of or give loaed support to the minor
child. If indeed the applicant believed that trargimother had a negative
influence on the minor child, such a threat hasobex moot because the
grandmother has passed away. However, | am noihgakfinding that there
was any truth in the allegations levelled againstgrandmother.

The Family Counsellor's evaluation of the aingstances of both the applicant
and the respondent is not objective. Great rediamas placed by the Family
Counsellor and the Family Advocate on the minotdchaving bonded with
the applicant because of passage of time. It wathat reason that they held
the view that the child’s program will be disruptécustody or the primary
residence of the minor child were to be grantethéorespondent.

It is however, not clear as to how the remoohthe child from the interim
custody of the respondent would have negativelgcédd the child. Even
when in 2010, several attempts were made by thmoneent to persuade the
Family Advocate to conduct a fresh investigatiogareling the minor child’s
preference to stay with the respondent, the FaAdlyocate did not show any
interest or urgency in addressing the issue. Trsereport took the office of
the Family Advocate almost fifteen (15) months tegare. | consequently

find that not much reliance can be placed on tineiestigation and evaluation
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of the circumstances of the minor child.

At the time when the minor child was interviedvby the Family Counsellor,
he was 5 years old. Things like a play station gawhes enticed him to prefer
to stay with the applicant. Presently, at the a&0 years, he has indicated
his preference to be with his mother because widturity, he has found
fulfilment in the comfort of his mother other thamtoys or gargets or playing
games with his father. It would be against hignests to deprive him of this

right.
In P v Psupra at par.[14] the Court held the view that:

“Determining what custody arrangement will serve best interests of the children in any
particular case involves the High Court making li@gudgment, based on its findings of

fact, in the exercise of its inherent jurisdictiasmthe upper guardian of minor children.”

| am of the view that because of the communicabismakdown between the
applicant and the respondent, indicated espedraliy the lack of cooperation
by the applicant, it would not be appropriate targran order awarding joint

custody of the minor child to both parties.

| accordingly find that the order for the cady and access to the minor child
granted in paragraph 2 of the Divorce Order of 4leJune 2007cannot be

varied or set aside save for the regulation ofnidmeire of the access suggested
by the respondent. The respondent may approacMd#n&enance Court for

the variation of the Maintenance Order.

Order

1. The interim order (PART A) granted by Lever AJ dre 24" December
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2007 is set aside;

2. The application for the custody of and access &rtinor child O N M
(PART B) of the Notice of Motion is dismissed witbsts;

3. The custody of the minor child namely O N M, is aded to the
respondent in accordance with the Divorce Ordentghby this Court on
the 4" June 2007;

4. The applicant shall have access to the minor @sltbllows:

4.1 On every alternate weekend from 17h00 on Fridayl i8h00 on
Sunday;

4.2 On every alternate long school holiday;

4.3 On every alternate Christmas and New Year holidays;
4.4 On the applicant’s birthday and father’s day;

4.5 Alternate birthdays of the minor child;

4.6 Reasonable telephonic contact with the minor chiétween 18h00
and 19h00.

M M LEEUW
JUDGE PRESIDENT
NORTH WEST HIGH COURT
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