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INTHE NORTH WEST HIGH COURT
MAFIKENG
Case no: 1549/2012

In the matter between:
GERHARDUS JACOBUSBENSON APPLICANT
and
MAGDALENA SUSARA JUDITH BENSON RESPONDENT

JUDGMENT
LANDMAN J:

[1] This is an application in terms of Rule 43(6)uary an order made by
this court on 1 June 2012.

[2] Itis necessary to address a preliminary matiéne applicant brought an
application to strike two affidavits annexed to thespondent's answering
affidavit as well as certain parts of the answeraifidavit referring to these
affidavits. The applicant contention is that Rul&%) disallows the filing of

supporting affidavits. This is correct. But theiddfvit of Rousseau is not a



supporting affidavit. It was made in the coursentér pleader proceedings and
not specifically for the matter at hand. It is retsupporting affidavit as
envisaged in the sub rule. The second affidaviRb$ Matane is a supporting
affidavit but | have a discretion to admit it. Rbe reasons outlined below | am
of the view that it should be admitted. The appiarafor a variation and the
application to strike out the affidavits were maatethe same time. The only
guestion is whether the applicant should be alloaedpportunity, which is
seldom done, to file a replying affidavit which mdgal with the affidavit of
Matane. | am of the view that the applicant shdaddyiven such an opportunity

and such a replying affidavit has been filed.

[3] It is the applicant’s case that he seeks aatian of the order to reduce
the maintenance payable to the respondent andrttiear child from R30 000
to R1500 for the child alone. The grounds for vasiaof the order are that the
applicant has lost the main stay of his income marhes income from the
business known as Scramblers which buys and setl®rmvehicles and

accessories.

[4] The applicant says that:

(@) his brother-in-law, Rousseau, withdrew higiteh from the business on
3 June 2012 ie shortly after the maintenance dolesas granted (a letter
by Rousseau of that date is attached in which &ensl MAZDA Bakkie
BDF 027 NW) and that he cannot purchase stock;

(b) his stock was sold in execution and theref@ednnot proceed with the
business; and
(c) he moved to different premises and lost businbscause of that

relocation.



[5] The respondent says that in paragraphs 18.792ndf the applicant’s
answering affidavit in the previous application.e tlapplicant stated that
Rousseau had withdrawn from the business in 20d7ttzat this was why the

applicant utilise the respondent’s loan.

[6] The respondent also says that the Sheriffeatrbquest attached a Mazda
Bakkie with registration no BDF 027 NWbund on the applicant’s business

premises. In inter pleading proceedings RousseaiOoAugust 2012 filed an
affidavit in which he claimed ownership of two veles one being a Mazda
Bakkie with registration no BDF 027 NWA copy of the handwritten affidavit

Is annexed to the answering affidavit. This is ohthe affidavits in dispute.

[7] | turn to the second affidavit. Matane saysifi¢he son of Isaiah Loeto
Matane who was the owner of a Mazda Bakkie withstegfion no_BDF 027
NW. He was mandated by his father to sell the BakKeesold it on 21 June
2012 to Gerhardus Jacobus Benson (the respondedttha notification of
change of ownership of the motor vehicle was sigoeer by his father. He
acknowledged receipt of the amount of R10 000 paithat date when this deal

was concluded.

[8] He affirms that this motor vehicle was sold Benson and not to M J
Rousseau. He says the vehicle is still registenetheé name of my father as
would appear from the copy of the Certificate ofgR&ation. Copies of the

various documents have been annexed to his affidavi

[9] The applicant, in his replying affidavit, acdegphe truth of the contents of

Rousseau’s affidavit.



[10] The applicant says that a Ranger Bakkie betangp Rousseau was on
the business premises. He sold it to Matane (sm@0June 2012 on behalf of
Rousseau subject to the trade in of Matane Mazd&i8aThis bakkie was

brought to the business premises on 21 June and®&WL(Qthe trade in price)
was paid to Matane. The applicant did not persgrally the Mazda Bakkie

(BDF 027 NW)

[11] The applicant’s explanation does not explamvhRousseau could have
been the owner of Mazda Bakkie BDF 027 N@h 3 June 2012 weeks, when

he recorded it and its registration number in bitel of that date. He had not

yet bought it and, on the applicant’s version, hatl had sight of the Mazda.
Thus there is support for the respondent’s allegatiat the letter of that date is
a fabrication and so is the allegation that Rousse&hdrew his capital
investment from the businesBrima facie all this would be known to the
applicant. | am of the view that the affidavit Matane should be admitted.
This affidavit together with the affidavit of Roessl constituteprima facie
evidence of fraud. The applicant has been unableofter an innocent

explanation.

[12] In the circumstances it cannot be expecteda afourt to entertain an
application for relief whergrima facie fraudulent conduct is present and

unexplained. | decline to vary the order.
Costs
[13] Costs in Rule 43 applications are limited fmod reason but | have a

discretion to award a different order for costs.e Ttircumstances of the

application call for a punitive order.



Order
[14] In the result | make the following order:
The application to strike out is dismissed withtsos

The affidavit of R S Matane is admitted.
The applicant’s replying affidavit is admitted.

WD

The application for a variation of the order datédJune 2012 is
dismissed.
5. The applicant is ordered to pay the respondentssoon an attorney and

client scale as if this was an application in théiraary course.
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