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[3]

The plaintiff claims damages from defendant arising from his arrest
and detention which he alleged were unlawful. He contends that
he was unlawfully arrested without a warrant of arrest by the police
on a false accusation of a Rape charge. The matter proceeded on

both merits and quantum.

The duty to begin rested on the defendant because of its
admission of the fact that the arrest and detention of the plaintiff
was without a warrant of arrest. The defendant called the following

witnesses to testify on its behallf.

She is the complainant that opened a case against the plaintiff.
She testified that she was awoken during the early hours of the
7" May 2017 by an intruder who was already in the house, clad in
black clothes. The intruder had switched off the lights which she
had earlier switched on when she heard a noise outside. The
intruder was wearing a black pantyhose on his face. He ordered
her to keep quite when she was about to scream. She explained
how they grabbed each other, scuffled up until she managed to

take off this pantyhose he was wearing off his face. This is when



[4]

she managed to see who the intruder was. She described how the
intruder overpowered her, ended up tying her hands and closing

her mouth with a sello-tape, and raped her.

The matter was reported to the police. He told the police that he
can be able to identify this person as she knows him. She usually
go to his parental place when they have functions because they
are somehow related. The police came back having arrested this
person, whom she was able to identify with the clothes as he was
still wearing the same clothes which he wore during the incident.
In cross-examination she indicated that although it was dark in the
house, she managed to see the intruder through an illumination of
a light which came directly through her bedroom window from an

outside lamp/light of her neighbours.

Mpho Gift Seleke

[5]

This is the police officer that attended to the report. She testified
that after receiving a report of an incident of Rape, she went to the
complainant’s place with a Reservist named Tolo, and one of their
member who was not officially on duty. After interviewing the
complainant, she and her daughter showed them the shoe prints of
the alleged suspect and they ultimately covered one of those
which they followed. The shoe prints started from the front door of
the complainant’'s place and led them to the nearby bushes.
Complainant gave them the description of the intruder to the effect

that he was wearing blackish clothes, that where he stays there
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are two siblings and he is the shorter of the two with a dark

complexion.

She observed the same tekkie print (shoe) also next to a broken
window in the complainant’s yard. The complainant’'s daughter
took them to where the suspect / plaintiff stays as she said that
she knew where the suspect stays. Although she was not present
when the incident took place, she knew who the suspect was after
her mother gave his description.  Upon arrival at the plaintiff's
place, they saw similar shoe prints in the yard. When the two
siblings came out after they requested their mother to see Phistos
(plaintiff), as they were given the name by the complainant's
daughter, they were able to identify the suspect / plaintiff from the
two using the description the complainant gave to them. They
asked for the tekkies that he was wearing the previous day,
compared the print thereof and realized that it looks the same as
the one which they saw at the complainant’s place. The witness
then told him that she was arresting him of Rape and explained his
rights. They took him along. They went back to the complainant’s
place to take her to the hospital. When the complainant saw the
plaintiff in the van, she pointed him out as the person that raped

her.

She finally testified that when arresting the plaintiff, she took into
consideration the description of how he was clad, his complexion,
the print of the shoes / tekkies he had which was similar to that
which he saw at the complaint’s place, and that he had committed

a Schedule 1 offence.
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During cross-examination she conceded to the fact that due to the
distance between the plaintiffs home and that of the complainant,
they could not follow the shoe print up to the plaintiffs place.
When it was put to her that he took the plaintiff to the
complainant’'s house so that the complainant can point him out,
she conceded that she was not supposed to have done that, and
went further to say that that was not her intention, but the
complainant saw the plaintiff in the van by mistake and she pointed

him out when they had gone to fetch her to take her to the clinic.

She also testified that when she left the police station the case was
not yet opened, she is the one that opened the case whilst at the

complainant’s place after taking a statement from her.

Gaobetse Tolo

He basically corroborated Ms Seleke about how they received a
report, going to the complainant’s place, being three in number,
and that a case was not yet opened, including how they
interviewed complainant. Unlike Ms Seleke, he told the Court that
they saw a foot print and a shoe print which they were told were of
the suspect / intruder. He explained how they followed the shoe
print which they eventually lost track of, but ended up to the
suspect’s place through the assistance of the complainant’s
daughter. Further that, they saw a similar shoe print at the
suspect’s place. He corroborated Ms Seleke on how they
identified the suspect from the two siblings and how he was

arrested.



Lebogang Motsikoa
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[13]

The last witness called by the defendant was Sergeant Motsikoa
who was the investigating officer in this case. He testified that the
case was allocated to him to investigate on the 8. He intimated
that they normally do their investigations first before they approach
the suspect. But in this case when he went to the complainant to

re-interview her, the suspect was already arrested.

His evidence was almost the same as the other police officers who
testified before him as far as how they found the house, and the
tekkie (shoe) print. It only differed with their evidence as far as the
iIssue relating to whether the tekkie print was visible enough to be
lifted. He said that he did not find a tekkie print that was covered.
In fact, according to him, there were many shoe prints there as if
the other people also came afterwards. After taking the statement
from the complainant he also went to her neighbour and took her
statement as well. He ended up going to the police cell to obtain a

statement from the plaintiff.

His cross-examination was done on the following day of his
testimony. On this day he changed his version tremendously and
said that the docket was allocated to him on the 7. This change
of evidence resulted in him changing the fact that he went to the
complainant place on the 8". When further clarification was sort
on this aspect as well, he ended up saying that he in fact went
twice to the complainant’s place, on the 7" and on the 8". On the
7" according to the new version, he only interviewed the

6
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complainant, and came back to re-take her statement on the 8.
He maintained that the he took the neighbour’s statement on the
8" and not the 7™ despite the fact that the previous day during his
examination in chief he indicated that he took the neighbour’s
statement on the same day he visited the scene, when he was still
waiting for the LCRC people to come and lift the finger prints. An
explanation to all these confusion was that after we adjourned the
previous day, he went to refresh his memory and he realized that

he made a mistake in relation to the dates.

He lastly testified that he was the one that gave evidence in
opposition to the granting of the bail to the plaintiff. The reasons
he gave were that:- the plaintiff knew the victim, they stayed not far
from each other, the headman wanted to interfere with the case,
and there was pressure which was on him coming from the
members of the community who were accusing him of not
investigating the case claiming that he was bribed. He testified
that the case was ultimately withdrawn because of insufficient

evidence.

The defendant closed its case.

The plaintiff Phistos Pheloane testified that three police officers
who were all clad in uniform came to his place on the 7" May 2013
at around 8am in a single cab bakkie. Whilst inside the yard they
identified a tekkie print on the ground and asked whose tekkie print
it was. Upon responding positively that it was his, they asked him
to bring them along to the car so that they can go and compare the
said prints. They took him along to the alleged scene of crime.
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They asked him to alight from the car with the tekkies when they
arrived at the scene and ordered him to get inside the house to
see what he did. He found clothes scattered on the floor in the

house. They there after took him back to the van.

He further said that at the scene there were about +-20 community
people standing next to the yard. He remained in the back of the
bakkie whilst they were busy in the house. When they came out of
the house they drove to Motswedi Police Station. He was seated
at the back of the van with Sergeant Ntolo. At Motswedi Police
Station he was cuffed by Ntolo and another police officer gave him
a paper containing his rights. The tekkies were also taken from
him. Around mid-day he was taken to Nietverdiend Police Station.
Upon arrival there the cuffs were removed and he was detained for

the whole night.

The following day he was cuffed again and taken to a cell next to
the charge office, and the investigating officer took his statement.
He told her that he does not know anything about the Rape
because he slept around half past nine the previous night. He took

her back to the main cell and the cuffs were removed.

He was taken to Court the following day and he was remanded in
custody for 7 days. He indicated that on the day the ball
application was heard, the investigating officer testified against him
being given bail, and bail was refused. The case was postponed
on several occasions and his clothes including blood samples
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were taken from him. The case was finally withdrawn on the 2"

July.

According to him there were no reasons given to him why the case
was withdrawn. When counting the days he spend in the cells he
indicated that he was detained for 55 days. He was not alone in
the cells, there were three inmates at Motswedi cells. The
conditions at Motswedi cells were fine but not at Nietverdiend. The
blankets there were filthy dirty and there were +-50 inmates of

different nationality in one cell.

He finally testified that he did not rape the complainant, he does
not know her at all, they are also not related as she and her
daughter claimed. Further that, even on the day he was taken to
her place, he did not see complainant at all. He indicated that by
being arrested and accused of raping complainant, his name was
defamed because he was never arrested before, and the incident
made him feel very hurt. He is not married and does not have
children. He has a girlfriend and he stays with her mother and

siblings.

During cross-examination, although he maintained that he was
arrested at home, he denied that the police read his rights there,
but only at the police station. He reiterated that he did not see the
complainant pointing him out when they were at the complainant’s
place. He maintained that he saw complainant for the first time in
this Court when she was testifying. He disagreed with the
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proposition that the reason for the bail to be opposed was that the

community was opposed to him being granted bail.

Although the evidence of the witnesses of the defendant can be
criticized here and there, | am of the view that the contradictions
inherent in it are not material to reject their evidence in toto. | will
not enumerate these contradictions because they do not relate to

the central issue which this Court is to determine.

The plaintiff's evidence also cannot be criticized as it did not

contain any contradiction at all.

What comes out from the analysis of the whole evidence before
Court is that the arresting officer arrested the plaintiff at his
parental home after the complainant’s daughter pointed out where
the plaintiff stay without a warrant of arrest. Her reasons were that
she suspected him of having committed an offence of Rape which
Is a Schedule 1 offence. According to her, she formed a suspicion
after the plaintiff matched the description that was given by the
complainant when she saw the plaintiff at his parental home, and
furthermore, by the fact that a similar shoe print which they saw at
the complainant’s yard was also seen in the yard of the plaintiff
parental place. The third reason was that the plaintiff admitted
that the tekkies belonged to him. The question that need to be
answered by this Court is therefore whether the arresting officer
entertained a suspicion and whether the suspicion was rational

and/or rested on reasonable grounds.

10
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In order to determine what a reasonable suspicion is, there must
be evidence that the arresting officer formed a suspicion which is
objectively sustainable. It was described thus by Jones J in
Mabona and Another v Minister of Law and Order and Others
1988 (2) SA 654 (SE) at 658 E-G as follows:-

“‘Would a reasonable man in the second defendant’s position
possessed of the same information have considered that there
were good and sufficient grounds for suspecting that the
plaintiffs were quilty of conspiracy to commit robbery or
possession of stolen property knowing it to have been stolen?
It seems to me that in evaluating this information a reasonable
man would bear in mind that the section authorizes drastic
police action. It authorizes an arrest on the strength of a
suspicion and without the need to swear out a warrant i.e.
something which otherwise would be an invasion of private
rights and ... the reasonable man will therefore analyze and
assess the quality of the information at his disposal critically,
and he will not accept lightly or without checking it where it can
be checked. It is only after an examination of this kind that he
will allow himself to entertain a suspicion which will justify an

arrest.”

See also S v Purcell-Gilpin 1971 (3) SA 548 (RA) at 554 C-D.

In Louw and Another v Minister of Safety and Security and
Others 2006(2) SACR 178 (T) it was said that police officers who
purports to act in terms of section 40(1)(b) should investigate the
exculpatory statement offered by a suspect, before they can form

a reasonable suspicion for a lawful arrest.

11



[28] It was held in MR v Minister of Safety and Security 2016 (2) SACR
540 (CC) that:
“[42] Section 40(1) of the CPA states that a police officer ‘may’, and not

‘must’ or ‘shall’, arrest without a warrant any person who commits or is
reasonably suspected of having committed any of the offences specified
therein. In its ordinary and grammatical use, the word ‘may’ suggest that
police officers have a discretion whether to arrest or not. It is permissive,
and not peremptory or mandatory. This requires police officer to weigh and
consider the prevailing circumstances and decide whether an arrest is
necessary. No doubt this is a fact-specific enquiry. As the police officer
are confronted with different facts each time they effect an arrest, a
measure of flexibility is necessary in their approach to individual cases.
Therefore, it is neither prudent nor practical to try to lay down a general rule
and circumscribe the circumstances under which police officer may or may
not exercise their discretion. Such an attempt might have the unintended
consequences of interfering with their discretion and, in the process, stymie
them in the exercise of their powers in pursuit of their constitutional duty to

combat crime”.

AND

“[46] As far back as 1986, the Appellate Division (now the Supreme Court

of Appeal) enunciated the correct legal approach in Duncan as follows:-

‘If the jurisdictional requirements are satisfied, the peace officer may
invoke the power conferred by the subsection, ie. he may arrest the
suspect. In other words he then has a discretion as to whether or not to
exercise that power.... No doubt the discretion must be properly

exercised’.

This salutary approach was confirmed in Sekhoto as follows:-

‘Once the jurisdictional facts for an arrest .... In terms of any paragraph of
section 40(1).... are present, a discretion arises. The question whether

there are any constraints on the exercise of discretionary powers is

12
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essentially a matter of construction of the empowering statute in a manner
that is consistent with the Constitution. In other words, once the required
jurisdictional facts are present the discretion whether to arrest or not
arises. The officer, it should be emphasized, is not obliged to effect an

arrest. [Emphasis added]”

It is clear from the facts of this matter that the complainant’s
daughter, assisted her mother from the description she gave her,
as to who the culprit / suspect was and where he lived. It is also
clear that had it not been the complainant’'s daughter, the police
could not have found the place where the alleged culprit stay,
simply because they lost track of the shoe print they were allegedly
following from the complainant’s place, and furthermore, because
of the distance between the complainant’s place and the alleged

culprit's place (plaintiff).

From the evidence of the arresting officer Ms Seleke, one of the
reason she formed a suspicion that the plaintiff is the person that
committed the offence of Rape, is the tekkie print she saw at the
plaintiff's place as well as that it looks the same as that which he
saw at the victim’s place. In the first place, Ms Seleke is not an
expert to conclude that the print she saw at the victim’s place is
similar to that which she saw at the plaintiff's place and on the
plaintiff's tekkies. Even the experts do not just conclude on the
mere look of the print with a naked eye that the impressions are
similar to the other one. The comparison requires specific
specialized tests / comparison before coming to this conclusion. To
simply say that the prints looks similar by mere looking is more of a
quantum leap in logic. That is why experts are normally called to

the scene to collect the imprint and further investigate first their

13
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findings on the tests done before an opinion and/or conclusion can
be made. Reliance on this fact cannot assist the defendant at all
because it is a well-known fact that many people wear the same

tekkies, and something more was needed to rely on this fact.

The other reason that Ms Seleke gave is to the effect that the
description of the suspect by the complainant befitted the plaintiff
when she saw him at his parental place. The following are

important and should be noted:-

e The place where the suspect stays was already pointed
by the complainant’s daughter by that time;

e When Ms Seleke and his fellow police officer arrived they
requested to see Phistos and his mother called him;

e They did this because they already had been given the
name of “Phistos” by the complainant’s daughter;

e The complainant had already informed her that the
suspect was short, dark in complexion and was wearing

dark clothes.

The first thing that stands out from all of the above consideration is
that the persuasive information upon which Ms Seleke deemed it
necessary to arrest plaintiff came from the complainant’s daughter.
She is the one that assisted her mother to identify who the culprit
was. She is the one that took Ms Seleke to where the alleged
culprit was staying. It is therefore doubtful as to whether Ms
Seleke on her own ever formed a suspicion in her mind that the

plaintiff is the one that committed an offence because she was told

14
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clearly before they left the complainant’s place who the suspect

was.

Secondly, it is also doubtful as to when she actually formed that
suspicion if she ever did. Armed with this information well before
hand, and the fact that they knew where the suspect stayed, this
was in my view a case where a warrant of arrest could have easily
been obtained before-hand. It was not a situation that she herself
identified the plaintiff upon arrival at his place. In the case of
Ralekwa v Minister of Safety and Security 2004 (1) SACR 131
(T) it was held that where an arrest has occurred in circumstances
where the arresting officer did not form his or her own suspicion,

but relied on the opinion of somebody else, such arrest is unlawful.

The third issue that also comes out from the consideration above
Is, supposed | am wrong in the conclusion above as to whether
Seleke ever formed a suspicion in her mind or not, the next
question will be, whether the suspicion formed based on the
manner in which he was described, was reasonable in the
circumstances of this matter. In my view, it was not based on
reasonable grounds. To conclude that the plaintiff was the one
that committed the Rape in question by the mere generalized
features that he was dark, short and wore dark clothes, without
any distinctive features is again more of a quantum leap in logic.
As the legal representative of the plaintiff correctly submitted, there
are many other persons who are dark, short and wear dark

clothes.

15
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In addition, Ms Seleke did not indicate to this Court that upon
arrival at the plaintiff's place, and before she arrested him, she
appreciated the fact that she had a discretion whether to arrest
without a warrant or not, that she considered and applied that
discretion. She did not even tell this Court that she investigated
the explanation offered by the plaintiff, as required and clearly
enunciated in the case of Louw already quoted above, let alone
even ask for any such explanation. From her own version, after
she realized that the plaintiff matched the description she was
given, she just arrested him. Sight should not be lost of the fact
that the plaintiff also indicated that they just asked who Phistos
was, and upon him responding positively, he was asked to bring
his tekkies and then taken to the van. This conduct, together with
the facts of this matter depicts that she just went to the plaintiff's
place with her mind made up, and with the sole purpose of

arresting him.

From the facts of this case it is also clear that she did not satisfy
herself subjectively that there was a basis for detaining him. She
even boldly said that in terms of Section 40(1)(b) if the suspect
committed a Schedule 1 offence, it is one of the reasons to arrest
him. It appears that all what she needed to do was to attend to the
complaint and to arrest the suspect the complainant claims to have
seen. She did not indicate that the reason for arresting the plaintiff
was to conduct further investigations that will lead to a conviction
in Court or to bring the suspect to Court. This was even supported
by the fact that it came out from the evidence before Court that
nothing further was investigated in this matter during the time the

plaintiff was incarcerated until the matter was withdrawn.
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In the Minister of Safety and Security v Sekhoto and Another
2011(1) SACR 315 (SCA) matter it was emphasized that, once the
required jurisdictional facts are present, the discretion to arrest or
not arises. “The officer, is should be emphasized, is not obliged to effect an
arrest’.  In casu, the plaintiff was well known to them, he had a
settled home address and they knew where he stayed. The
arresting officer clearly did not comprehend at the time she was
effecting the arrest that she had a discretion to arrest or not arrest
because she simply said that she arrested him after satisfying
herself that it is the person that was identified and because he

committed a Schedule 1 offence.

It has been emphasized by our Courts in numerous decisions that
sight must not be lost of the fact that the liberty of the individual is
one of the fundamental rights of a man in a free society which
should be jealously guarded at all times and there is a duty on our
Courts to preserve this right against infringement. Unlawful arrest
and detention constitute a serious inroad into the freedom and the
rights of an individual. See:- Thendani v Minister of Law and
Order 1991(1) SA 702 (E) at 707 (B).

It follows that although the defendant managed to prove other
jurisdictional requirements of Section 40(1)(b), he failed in casu to
prove all four. Therefore, the arrest of the plaintiff and the further

detention of the plaintiff was unlawful.

17
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In the assessment of damages for unlawful arrest and detention, it is
important to bear in mind that the primary purpose is not to enrich the
aggrieved party but to offer him or her some much needed solatium for
his or her injured feelings. It is therefore crucial that serious attempts
be made to ensure that the damages awarded are commensurate with

the injury inflicted.

It is trite law that the correct approach is to have regard to all the facts
of the particular case, and to determine the quantum of damages on
such facts. The assessment of awards for general damages is in the
discretion of the Court, however, a consideration of facts relating to
each case is made by the Court. Such consideration inter alia,
incorporates an assessment with reference to awards made in

previous cases.

The Supreme Court of Appeal in Minister of Safety and Security
v Seymour 2006 (6) SA 320 held at paragraph 20 that:-

‘[20] Money can never be more than a crude solatium for the
deprivation of what, in truth, can never be restored and there is no
empirical measure for the loss. The awards | have referred to reflect
no discernible pattern other than our courts are not extravagant in
compensating the loss. It needs also to be kept in mind when making
such awards that there are many legitimate calls upon public purse to
ensure that other rights that are no less important also receive

protection”.

The plaintiff testified that he stayed 55 days in custody before the
case was withdrawn. It also appears that despite the fact that he

stayed so long no further investigations was done on the matter

18
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regarding the shoes and any other thing that could have led to the
continuation of his trial. At some stage when he was taken from
the police station to the other he was cuffed. He was subjected to
the humiliation of being seen by a group of community members at
the back of the police vehicle at the time the police had stopped at
the complainant’s place. Blood sample were taken from him. He
was not told why the case was withdrawn against him. The
conditions of the cells at Nietverdient were according to him dirty
and he had to share a cell with +- 50 inmates. As already
indicated above, his name was defamed because he was never
arrested before, and he was hurt by this. He has a girlfriend and

does not have a child.

The defendant’s Counsel referred me to the following cases as

guidelines to the amount that can be awarded:-

e In Majuca v Minister of Safety and Security, detained for 3
days and 2 nights (R126 000.00);

e In Solomon v Visser and Another, a 48 year old
businessman who was detained for seven days, first in a
police cell and then in a prison, was awarded R4000;

e In Manase v Minister of Safety and Security and Another
in which a 65 year old businessman was unlawfully detained
for 49 days, incarcerated at times with criminals, the sum of
R90 000.00 (Original) R205 000 (2017 Quantum yearbook);

e In Sithole v Minister of Police the court has awarded
R100 000.00 for unlawful detainment at Jabulani Police
Station from 24 December 2014 until 29 December 2014, a

period of five days.

19



[45]

[46]

[47]

Whilst the defendant's Counsel recommended an award of
R35 000-00 per day, the plaintiffs legal representative

recommended an amount of R60 000-00 per day.

In a matter arising from this Division of Dirk Renier Labuschagne v
Minister of Safety and Security and Another (1013/2008) (29
September 2011) the plaintiff, who was involved in a motor vehicle
collision, was unlawfully arrested and detained for a period of ten
hours in a hospital ward behind bars, the Court awarded an amount of
R90 000-00 to the plaintiff. In another matter, Landman J, in this
Division, awarded an amount of R140 000-00 to the plaintiff in the
matter of Emmanuel Tlhaganyane v Minister of Safety and
Security (1661/2009) [2013] ZANWHC 12(14 February 2013) as
compensation of his unlawful arrest and detention for about 19 hours
by members of SAPS. In the matter of Motshware and Others v
Minister of Safety and Security (449-454/2011) [2013] ZANWHC 74
(12 December 2013), another matter of this Division, five plaintiffs
were arrested and detained for five days. They were granted
R240 000-00 each. In the case of the Minister of Safety and
Security and Another v Ndlovu 2013 (1) SACR 1 (SCA) the plaintiff
was detained for two days and the Court awarded him damages in the
amount of R55 000-00. In Olivier v Minister of Safety and Security
and Another 2009 (3) SA 434 (W) the Court awarded a sum of
R50 000-00 were the plaintiff was wrongfully and unlawfully arrested

and detained for a period of 5-6 hours.

Having considered the facts and/or circumstances under which the

plaintiff was arrested, the humiliation he suffered, and the duration
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of the detention, | am of the view that a globular amount of
R350 000-00 will represent a fair and reasonable award in the

circumstances of this matter.

[48] The following order is made:-

48.1 The defendant is held liable for the unlawful arrest and

detention of the plaintiff

48.2 The defendant is ordered to pay to the plaintiff an amount of
R350 000-00 as damages for his unlawful arrest and

detention.

48.3 The defendant is ordered to pay the costs.
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