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- In respect lof the years of assessment ended 28

i : | e - 3 o | . |
.'Fqbruary 1971 to: 1977 the respondent submitted returns
fi} ] I. ? Lf I . ' » - i . | |
of,this income together with supporting accounFs. The

o I

Seé:eﬁary for Ihland Revenue, as'the incumbentfof the

It: ' 1'|: ' , ' - ! | bJ . |i ! ]
apﬁelﬁant's office was known from 1964 to 19§O, \Was
, . | * - :
dissatisfied with the returns and caused an ipvestiga—
: .
iF - .
tilon to be carried'out into the respondent's financial
}| | . ' i
|i . - .: . . . ! . . -
affairs. In the result the Secretary issued additional
' ' . ‘
1 ' . Ii I[
assessments for the tax years in question and, following
! i; ' E ' Sy :I: ; ' !
i i o ; ' i !
onganﬂobjection by the respondent, 'reduced assessments |
1 " 1 . . ' ] .
.; I ¢ II]: . ! . !
for 1971, 1972 andl1976, on the basis that the respon—
o 3 0
dqnq‘s income had been understated by a substantial
T, i‘ . . o i i : .
..l' . ! : o : |
. i . . | ' i
aﬁﬁun;.J Thepadditional; read with the-reduFed,.an
I'.".| - ' N ‘ I ' P |
i ' . ' \ ; : N .
sessments reflected that additionalinbrmal tax ‘was pay-
1 | I1 ‘:' ! . C l.: '
W *[" X ! 1 S !‘-E ' L ‘ L
able %m respecF of,reach 'of the relevant years. Acting
T ! . ' | .
" I i i | . N ! .
. L i _
in. . terms of 5 76 of the Income Tax Act the Secretary
1 . .
, , | ;
N ! :
furthermore imposed a penalty equal to the additicnal
k - i P e 'ﬁ o
normal tax. ! The upshot was that a total amFunt of
| \ i

o /R1S 590 ...
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' R15 590 was payable as additional t

¥ |
l: 1 |
I
' ’ +
|
N r
H . - .
.oN .
- | , 3.
\ ' . HE. . g . .
1 \ )
. L j

I |
ax and a like amount
I A

| .
i ]
|

as a penalty.

o :Iii .
i.
[, The respondent lodged an appeal which was even-
. ‘ . 1: .
!I . i i

1

tually confinéd to the alleged excessiveness of the

penalty. The Cape Income Tax Special Cour% (Berman,

AJ, presiding) allowed the appeal and réduced the' amount

of the penalty to R3 000. With the }eave of the Pre-

. |
i C ! f

| . . - .
sident of the Special Court the:appellant in:turn ap-

pealed to thisl' Court. - | l
: . o |
' L ,
[ It appears:ffom a letter written-onibeﬂalf of i
Lo ? ' ! 0 '

o
1

i‘ ' ! I . [ !
the Secretary &o the respondent's representaﬁives!that
o ' | ’ .

the extent of the penalty was determined by a committee

L . i ] | co S
in Pretoria. . The Special Court expressed dbﬂbt.as to
L | - o
whether it yaslcompetenﬁ for the Secretary toidelegaée
T
hi? fgnction in te#ms of s 76 (2) (a)ipo the“c?mmitpee ﬂ
Moo L B b

:
' | 1, o 'l .
(or, for that %atter, to any person’ or body) but found

it unnecessary to decide the point. The court's approach was
- P S - | '
i | [P . P
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that assuming that it was competent for the committee
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to. fix the penalty, the court was in terms of s 83 (13).
i [ ' '

' : [
(b) at large to reduce, confirm ox increase the amount
l- . ' 1

of the penaity, unfettered by any discretion %kercised

! i

by or on behalf of the Secretary.: The courtlexpressed
|II . . | ' : ".h . ’ ,
agreement with what was. said by Melamet, J, in I.T C
i B Il !
1 I | ¢ ' I

- . | ! ' [
1331, 43 S A T C 76, 84, and disagreement with'the con-

, i . i ) '
| ' I [ . ! . v ' Tk
trary view entertained by Friedman, J,;/in I TEC. 1265,
oo i ! . . j i !

. . : | ¢ | ST
e
42 S ATC 19,|30—31, read With I TC 1351, 44 S A T C
o f E . . : . L ) '
o ] P 1
58, 62-63. T o
T II | I

S 76 (1) (b) provides that if é taxpayer omits
S r "

b .
from ‘his return any amount which ought to have 'been in-
. . . +
t i !

l _
cluded therein, he shall be required to pay, in addition

' . : : a
to the tax chargeable in re%pect of his taxable income,
l 1 , P -

"an amount equal to twice the difference betwéen the tax
:! | ) ’ . :

as.ca}chlated'in respect of the taxabld inCome}returned
. o -

i | (o

1 . oo ! |
by him and the tax properly chargeable in respect. of his

i ; | P '
' _taxable income as determined after including  the amount

' s . 4 S
~omitted”. . Subsections 2 ﬂa) and [b}ﬂ;ead as follows:

. /"(a)_k.:;.'.
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"{a} The Commissioner may remlt the*addltlonal
charge 1mposed under sub- sectlonr(li or
: any part thereof as''he may thlnk flt.
Provided that 'unless he is of the
oplnlon that there were extenuﬁtlng c1rw

cumstances, he shall not =so remlt 1f he

is satisfied that any act or omlSSlon of
l
the taxpayer referred to in paragraph {a}),

{b) or (c) of sub~section (1) was done.

with 1ntent to evade taxation.
|
j . i |
' | \ .

1 :
(b) . In the event of the Commissioner!deciding
not to remit the whole of the additional
‘ charge impose@*under sub~section (1), his

1 _ decision shall be subject to objection
i. and appeal." B d
_ : . "
} - |
S 83 (13) (b) provides that, subject to the pro-
; !
- | | I!
visions of the Act, in.the case of any, appeal agalnst
o : ..,: !
{ . i . |
the amount of the additicnal charge’ (the penalty) 1mposed
l'l.

unhe; s 76 (1) the Special Cburt may rgdﬂce,_gonfirm or
| ‘ ﬁ]
ingrease the amount of the penalty. i |

o o i

. . .
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; With regard to the discretion conferrgdlupon Fhe

']
1 ; o b
b

- T '
. Commissioner (previously the Secretary) by sﬁ?ﬁ (2) (a)

i I I -.rll F . !
Friedman, J, said in I T C 1285 at p 30;' L

! \

"The Secretary deals with a large nﬁﬁbgr of
' b
b

/cases ...
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cases of this kind. He has yardstlcks by
which to go and is in a far better pogltlon
to de01de upon appropriate re£1551on;|than
this court. Where, of course, theISecre—
“tary e;ercises his dlscretion.on aﬁ ikcor-

which he 15 not entitled to take 1nto account,

. . : [
'rect basis or by taking into account #atters

this court Wlll disregard the: Secretary 8
decision and be at large to itself dgplde
upon an appropriate remission. Where,
however, the Secretary has properly exercised

]

his discretion in a bona fide manner }then it
seems to me that this court will interfere
only where there has been an unreasongble
exercise by the Secretary of hlS dlscretlon
In order, however, to decide Vhat is Br is i
not an unreasonable exerc1se[of dlscretlon,.
it is, as I have already 1ndlcated necessary,
“for this court itself to dec1de what~it‘re—
gards as an appropriate remission and if

there is a significant dlfference between

that which this court regards as apperrlate
and that which the Saecretary has decided is
appropriate, this court is entitled to infer
that there has been an unreasconable exercise

by the Secretary of his discretion and will |

.l i
interfere. . ; _ f

] - 11 1.
'In this regard it seems to me that’the
position is not entirely dlfferent ffom that
of , for example, a court of appeal hearlng

an appeal in a criminal case agalnst‘a sen-

tence 1mposed by a lower court, LS

1 =',.[ ' -| .

In I T C 1351 at p 63 Friedman, J, reitérated
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his view and added:

"It seems to me ... that where one is concerned
with a permitted appeal against the exercise by
the Commissioner of a discretionary power, then
the apprcach of this court should be similar to
that adopted by appeal courts in general when

considering‘appeals against decisions involving

the exercise by the court a gquo of a discretion.”

In my view the above passages cannot be recon-

ciled with the approach of this Court in Rand Ropes (Pty)

Ltd v Commissioner for Inland Revenue 1944 AD 142. With

reference to the provisions of the Income Tax Act 40 of

1925, Centlivres, JA said {(at p 150):

"That the Legislature apparently thought
that 1t was necessary to give a special right
of appeal in cases where a matter is left to
the discretion of the Commissioner appears
from a number cof instances where that special
right is conferred. ... In all thesge cases
it seems to me that the Legislature intended
that there should be a re-hearing of the whole
matter by the Special Court and that that
Court could substitute its own decision for
that of the Commissicnexr. For, as CURLEWIS,
J.A., pocinted ocut in Bailey v. Commissioner
for Inland ‘Revenue (1933, A.D. at p. 220), the

/Special ...




N b .
Special Court is not a Court of appeal in th !
|

. ordinary sense: 1t Is a courtlef reviéioﬁ;"'
! Iq T ] "L
‘ It seems cleax, therefore, that in cases in-

1
|

volving the exercise of a discretion by the Commissioconer
[

the Special Court on appeal to it is called upon to

' 1

exercise its own, original, discretion and that the views
L3 r

expressed by Friedman, J, are not wel%ﬁfounded. That
| . 1 [

¥

i
much was indeed common cause at the hearing of' this apr

.
| 1

peal. And since the appeal is directed against the
[
penalty determined by the court é guo;'it is immaterial

whether the Commissioner was entitled to delegate his
0 : !
' |

function to the aforesaid committee.

.r‘ 1] r
o |
It was also common cause that this Court will

t
J ]
. . Pl .
interfere with the determination of thé extent of a
\ Loy
Lo Il .l | ' '
penalty (or the exercise of any discre?ion} by a Special
) 1
1 I '
| . b ‘lli b
Court only on the limited grounds on which a walue judg-
! l . ¢ :
|I : : lﬁ
ment of a court of first instance may be set aside or

i . Lii . Ir .i!]

+

| [
1

. . [ f [ ] !
varied on appeal. Prior to the enac%ment of 5 864 !
. '1 i § | i
] S
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of the Act in 1976 (by virtue of Act 103 of 1976) such
a determination would have been final unless it was

erronecus in law: Rand Ropes case at p 150. S 86 A

now provides for a full right of appeal against any

decision of a Special Court on issues of fact or law.

As was pointed out by Trollip, JA, in Hicklin v Secre-

tary for Inland Revenue 1880 (1) SA 481 (A) 485, such

an appeal "is therefore a re-hearing of the case in the
ordinary well-known way in which this Court, while
paying due regard to the findings cf the Special Court
on the facts and credibility of witnesses, is not neces-
sarily bound by them". Having pointed out that the
section is silent about the powers of this Court in

such an appeal, Trollip, JA, went on to say that it was
manifestly the intention of the legislature that this
Court was to have these general powers that are con-
ferred upon it by s 22 of the Supreme Court Act 59 of

1959, In my view it is implicit in these dicta that

Jin ...



10.

in an appeal from a Special Court those powers should
be exercised accexding to the principles and subject

to the restrictions applicable to appeals in general.
And, there is indeed no reason to differentiate between
an appeal from a Special Court and an appeal from a
local or provincial division. Unlike the position
obtaining in a Special Court where a decisicon is given
on facts which may not have been considered by the Com-
missioner, this Court hears an appeal from a Special
Court on the record of the proceedings in that court.
It follows that if a decision of a Special Court is
based on the exercise of a discretion, this Court will
interfere only if the Special Court did not bring an
unbiased 7judgment to bear on the guestion, or did not
act for substantial reasons, or exercised 1its discre-
tion capriciously or upon a wrong principle: Ex parte

Neethling and Others 1951 (4} SA 331 (A} 335.

I turn to the facts of the present appeal.
Only the respondent gave evidence but his testimony.

rmust be read in conjunction with certain information

/Jconveyed ...




. expénditure: ‘that thb firm chose to disregard the

;,ﬁ‘ . ] Cay p 1.

v v " f
X : . |
§

conveyed on his behalf to the appellant. That informa-
! !

tion is contained in the respondent‘s!formal gbjection
to the additional assessments which formed'pa;t of the

|' 1
dossier placed before the Special Court by the appellant

R . |
in terms of regulation B 3 of the requlations' made under

the Act (GN R105, Government Gazette Extraordinary 1011

of 22 January 1965). The gist of the letter of ob-

1 vt

jecfioh was that throubhout_the relevant pericd the res-

pondent employed a firm of accountants to maintain pro-

perfbooks of account for thg respondenﬁ's business from

| I .
| t H

inférmation supplied by the respondent and toidraw up

|
i

tax returns reflecting the respondent's true income and.

3

f

H

' figures in the respondent's rough cash books;and em-

|
I

N 5
ployed a "short-cut" method of bookkeeﬁing which had

the effect of drastically reducing the true révenue of

the business; that this caused the firm to u?defstate
. . ]
thée respondent's incomé in the tax fetﬁrns_bréparéd and
I

|
 /submitted ...

. . 't
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. Lot r
submitted by it on kehalf of the respondent, {and that
L I . ]

the latter was unaware of the firm's failure to maintain

C N
proper books and te submit accurate retu:ns,‘there being

L o _

no question of collusion between the firm and the{res-
A

! _ }
pondent. '

f ' Cod
- © There is no doubt that the appellant'F represen-

H . ' {1
. - I . : .
tative in the court a que accepted that these' explana-

, o |
tions were true. At the outset, and‘before evidence
. y .Il " ’

, . i - '
wa? led, he made it clear that no intention ﬁ? deceive

3

. | S

was being imputed to the respondent and that the latter
_ R

, t' ,

was not to blame for the understatement of his income

- L .
in the relevant returns. The appellant's representative
L : | X t i
also accepted that those facts constituted extenuating
| : | i '
[ b ! {
oA . .
circumstances but submitted that the  respondent shPuld

be penalised for the dec?it_of his agéntsh !
- 1 o \

-‘ . |

The gist of the respondent's évidenceﬁ and the

b |

. | ' ’ H L ! .
court's impressions of the respondent as a witness, ap-
' . [ oy

. i ' ' ! " Ir

pear from the following ektract from the ﬁudgment of
i ' I :
: o ; . |

’ ' /the ;p.




14.

taking all the circumstances into account and
without setting off with any mathematical pre-
cision interest which might have been earned

by the taxpayer from the tax withheld over the
years against that which the full R1S 590,00
paid by the taxpayer as a penalty might have
yielded to the revenue, an appropriate penalty
should not exceed the sum of R3 000,00. Such
an amount, which cannot conceivably be regarded
as trifling to a person of the taxpayer's means,
enjoying the life-style he does, will certainly
bring home to him the legsson which the legis-
lature sought to teach errant taxpayers by pro-
viding for a penalty in circumstances such as
are present here. A lesser penalty would not
serve the legislature's purpose. On the other
hand, one as heavy as that deemed proper by the
'penalty fixing committee' is out of all pro-
portion to the wrong committed. The punishment
must fit the crime, in tax matters no less than

elsewhere."

It will be recalled that in terms of s 76 (2)
{(a) the Commissioner may not remit the penalty imposed
under subsectien (1), or ahy part thereof, if he is
satisfied that any act or omission of the taxpayer re-
ferre@ to in that subsectiocon was done with intent to
evade taxation, unless he is of the opinion that there

were extenuating circumstances. The Special Court's

/appreoach ...




15,

approach was clearly that because in its view the res-
pondent's agents had acted with intent to evade taxa-
tion, the penalty could not be remitted unless exten-—
uation existed. Assuming that such intent can be

ascribed to the aforesaid firm, I am not satisfied that

the court a guo adopted the correct approach. The
key words of 5 76 (2) (a}) are "any act or omissiocn of
the taxpayer ... done with the intent to deceive",

o

and 1t is certainly arguable that this phrase applies
only to an actual - and not also an imputed - intention
of the taxpayer. However, in view of the conclusion
at which I have arrived, I find it unnecessary to de-~

K

cide this point. I shall therxrefore assume in favour

of the appellant that the penalty could not be remitted

unless extenuating circumstances were present.

Counsel for the appellant gubmitted that the

court a quo misdirected itself in a number of respects.
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16.

In the first place it was contended, with reliance on

I 7T C 1331, 43 s AT C 76, 84, that the court's approach

should have been by how much the penalty prescribed by
s 76 (1) should be abated downwards (if at all), and
that the court erred in law in simply coming to the
decision that a penalty of R3 000 should be imposed.
Now, 1t it +true that one should have regard to the
fact that unless s 76 (2) is applied, the penalty pay-
able in terms of subsection 1 (b} is an amount equal

to twice the additional normal tax assessed with refer—
ence to the undisclosed income. But although this was
not spelled out in the judgment there is no reason to
doubt that the court was aware of the effect of s 76
(1) (b). Indeed, in the judgment the penalty deter~
mined on behalf of the appellant was referréd to as
"being 50% of the maximum penalty". Consequently it
cannot be said that the court fixed a penalty of R3 000

without regard to the fact that some R31 000 would have

/been ...
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beeﬂ payable in the absence of a remission in'te;ms of -

s 76 (2) (a) (read with s 83 (13) (b)).

. I B
1 b B I
L N i
In the second place it was submitted that thﬂ
. : - L
! o ’ s 11 I 1
court erred in taking into account the'respondent's |

f I .
1 o { !
I 1 |

financial position as an extenuating factor.yg The

shoxrt answer is that the court did not do so." 'Having
f
1 ! ’ i o '
T o N 1| ',
found that there were extenuating circumstances, the
_ o | e
. .- !
court merely said that a penalty of R3 00C could not1
! C : ' Co

condeivably:"be regarded as trifling to a person of the

‘ taxpaver's means, enjoying the life-style he does". It

appéars to me that the submission in gquestion tends to

co@fhée two separate enquiries. If intent to evade
. i L} ! .

' ) ' . . ; t
taxation was present, the first enquiry in terms of si76
[ ' . N |

4 S . o &
(2%:(a) is whgther there were extenuating circumstances.

Ifzthe answer is.in the affirmative, the second enquiry
- - : S i
t : . ! | -

is whether the additional charge or any part thereof'
! o ‘ . ) ' \

' [ . . i |
should be remitted. For the purposes of the second

\ . oy i
enquiry regard may be had not only to the extenuating

/circumstances ...
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circumstances but to all relevant
means of the taxpayer clearly may
sent case were - a relevant factor

quantum of the reduced penalty.

.,

Counsel for the appellant

18.

factors. and the

be - and in the pre-

in determining the

also submitted that

the court a quo misdirected itself in regard to other

aspects. It suffices to say that the further sub-

missions are without substance.

It was not contended that

the penalty determined

by the court a quc was one at which no reasonable court

could have arrived. Nor do I think that it was.

The appeal is dismissed with costs.

H.J.O0. VAN HEERDEN, JA

CORBETT, JA

JOUBERT, JA

CONCUR
GALGUT, AJA

NICHOLAS, AJA




