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The transfer regulations promulgated on 22 April 1994 under the Associated
Institutions Pension Fund Act 41 of 1963 contemplated the employment of
actuarial assumptions in the calculation of pension fund members’ transfer
values and the actuary’s determination can therefore not be set aside

JUDGMENT




CAMERON JA:

[1] At stake in this gpped is the magnitude of the pension benefits accorded some 2 500
employees and pensoners of the University of South Africawhen in 1994-5, dong with about 35 000
othersfrom sixty five government-funded ingtitutions, they eected to leave the centrd pension fund (“the
Fund”) created under the Associated Ingtitutions Pension Fund Act* and its regulations (“the generd
regulations”);? and joined autonomous funds established by their own indtitutions. 1n terms of regulations
promulgated in April 1994 (“the transfer regulations’)® each departing member and pensioner was
entitled to be credited with an amount “equa to the funding percentage multiplied by the actuarid
obligation of the Fund in respect of that member as determined by the actuary* on the date on which
his membership of the fund is terminated”.> The reason for requiring that a funding percentage be
determined was that the Fund, since 1985, had been consistently under-funded, with the result that
departing members could not be paid 100% of their pension entitiement. Because the vauation of the

Fund fluctuated from time to time, it was in addition necessary to specify that the determination in

Act 41 of 1963
’GN R1653, GG 5285 of 10 September 1976
3GN R821, GG 15665 of 22 April 1994

4Appointed under Regulation 24A of the general regulations, inserted by GN R191, GG 11133 of 12
February 1988, to provide for regular valuation of the Fund by an “actuary”.

5Reg 2(4)(b), of the transfer regulations, read with reg 2(1)(c) and reg 3(1)(b)



guestion be made on afixed date.

[2] In the court below Southwood J set aside the actuary’ s determination of the Fund's
funding percentage and its resulting actuaria obligation to the applicants (respondents on apped), and
granted attendant relief. With his leave the Fund (first respondent in the court below) and the Minigter

of Finance (second respondent) apped against that order.

[3] The crux of the dispute is the funding percentage the actuary appointed under the
trandfer regulations, Mr de Wit, determined for the Fund, Snce from that figure he caculated the amount
transferred on behaf of the gpplicants to the new University of South Africa pension fund. In April
1995 de Wit determined the funding percentage as at 30 November 1994 (the date agreed for the
gpplicants  departure from the Fund) a 60,8%, resulting in a transfer to their new scheme of some
R459 million. Subsequent documentation showed thet, in view of admitted difficulties in ascertaining
the exact number of Fund members as a 30 November 1994, de Wit in calculating its aggregate
actuaria obligation applied a* data loading factor” of 7,5% to its membership. Thisentailed increased
provison for poss ble unascertained members, and decreased the Fund' s actuaridly calculated vaue.
This resulted in an appreciable reduction of the sum transferred to the benfit of the gpplicants. The
reason for the inaccurate membership data was that the associated ingtitutions were not obliged to
render accurate membership returns to the Fund, and obtaining such datahad proved intractably difficult

for the Fund.

[4] In his subsequent valuation of the Fund as at 30 September 1994 (issued in January
1996), de Wit however reduced this data loading factor in respect of unascertained members by two-

thirdsto 2,5%. That vauation yielded afunding percentage of 66% — nearly one-tenth higher than the



vauation applied at the gpplicants transfer date. A later vauation as at 31 March 1995 (released in
July 1996), when the great bulk of the Fund' s members had departed, yidded (on asmilar dataloading
factor of 2,5%) an even higher funding percentage of 84,3% (dbet on a “going-concern” bass of

valuation, as opposad to a discontinuance bas's, which was used for the transfer value cal culations).

[5] On the basis of these figures the gpplicants mounted a stringent attack on de Wit's
caculations, which, they asserted, had resulted in the trandfer of a subgtantialy smdler amount than their
entittement. Southwood J upheld their contentions. Regarding de Wit' s gpproach to the inaccurate
membership figures as at 30 November 1994 and his consequent application of a 7,5% data loading
factor, Southwood J concluded that determining the Fund' s calculated aggregeate actuaria obligation
required a mathematica computation, based on relidble data. De Wit' s gpproach — that he was faced
with avowedly unreliable membership data, but that the regulations authorised the use of estimates and
assumptions in regard to such imponderables — was therefore incorrect:  he should have waited until
accurate membership figures eventualy became available (making in the interim a provisond payment

to the new fund). His determinations therefore had to be set aside.

[6]  Southwood Jaso found that de Wit hed failed to indude in his vauation certain specid
governmental capital contributionsto the Fund. But Mr Wallis, who gppeared for the gpplicants at the
gppedl, on an analysis of the Fund’ s depositionsin my view correctly disavowed reliance on this. He
also abandoned the contention, advanced in the applicants heads of argument on apped, that the
actuary had not been entitled to base his caculation on the figures derived from the 1991 vauation of
the Fund (updated according to de Wit' s evidence with the latest available information), and confined
his argument instead to de Wit's application of the 7,5% daa loading factor to the unreliable

membership data. This Mr Walis argued conflicted with his powers under the transfer regulations.



[7] Although the transfer regulations were promulgated before the interim Constitutior?
came into effect on 27 April 1994, it is clear that in regard to their interpretation and application the
goplicants were entitled to adminigrative justice under the Fundamental Rights Chapter of that
Condtitution. The regulations must therefore be interpreted through the prism of the interim
Contitution,” and de Wit's determination of the funding percentage had to be lawful and procedurally
far aswell asjustifiable in relation to the reasons he gave for it It isaso dear (though the applicants
attack, and the basis on which they succeeded in the court below, was that de Wit had acted on an
improper understanding of his powers under the trandfer regulations) thet a determination infringing any

of the gpplicants other fundamentd rights could aso have been impugned as in conflict with the interim

®Constitution of the Republic of South Africa, Act 200 of 1993

'See Investigating Directorate: Serious Economic Offences and Others v Hyundai Motor
Distributors (Pty) Ltd and Others: In re Hyundai Motor Distributors (Pty) Ltd and Others v Smit NO and
Others 2001 (1) SA 545 (CC) par 21

83ection 24 (a), (b) and (d) of the interim Constitution, which before the Promotion of Administrative
Justice Act 2 of 2000 came into operation on 9 March 2001 remained applicable also under the final
Constitution.



Conditution.

[8] Agang this background the critica question is the proper interpretation of the transfer
regulations, and the nub of the gpped iswhether o interpreted the regulaions entitled de Wit, given the
unsatisfactory membership figures, to gpply the dataloading factor of 7,5% so asto reach the funding
percentage of 60,8% applied to the gpplicants. The pivota concepts are “funding percentage’” and
“actuarid obligation”. The regulations define “funding percentage’ as “the market vaue of the net
assats of the Fund on a fixed date expressed as a percentage of the calculated aggregate actuaria
obligation of the Fund on that date, as determined by the actuary”. “Actuarid obligation” is defined,
“with regard to a particular member, pensoner or dormant member of the Fund”, as “the actuaria
obligation of the Fund with regard to that member, pensoner or dormant member on a fixed dete,

caculated by the actuary”.

[9] Thetrander regulations themsdvesin my view contain Sgnificant textud pointersto their
proper interpretation. The most striking feeture of the definitions’ isthar indstent alusion to the actuarial
function. The definition of “actuarid obligation” is, apart from the reference to a fixed date, a
meaningless repetition unless the words “ calculated by the actuary” are acknowledged to be sgnificant.

The definition of “actuary” (“means the actuary appointed to evauate the Fund actuaridly as
contemplated in regulation 24A of the Regulations’) likewise contains surplusage (“actuary ...
actuarialy”) unless the adverb is held to contribute to their sense®  The definition of “funding

percentage’, smilarly, in which a cross-dluson to “actuary” and “actuaria obligation” is aready

°Reg 1(2)

%The Shorter Oxford English Dictionary gives the relevant meaning of “actuary” as “one whose
profession it is to solve monetary problems depending on Interest and Probability, in connection with life,
fire, or other accidents, etc.”



embedded, raises the pitch by adding “as determined by the actuary”. The executive provision, Reg
2(4)(a) (quoted in the opening paragraph of this judgment), which is amilarly replete with dreedy
defined terms (“funding percentage’; “ actuarid obligation”; “actuary”), itself for good measure adds
“as determined by the actuary”. If the cross-dlusions in that provison are disaggregated, as Mr
Solomon for the Fund and the Minister correctly pointed out, the words “actuary”, “actuariad” and

“actuarialy” obtrude repeatedly and insstently.

[10] Giventhislinguistic accumulation, the phrase “as determined by the actuary” can hardly
have been intended, as Mr Wallis suggested, only to identify the actuary in whom the regulations vest
the power to perform the calculations they enjoin. That the instrument attains with economy and darity
by a separate definition of “actuary”. The repetition in my view points not only to functionary, but to
function, and it must have been intended to imbue the latter with attributes of professonaism and il

peculiar to the field of expertise they name.

[11]  Therecanin short be no doubt that invocation of the actuaria function was fundamental
to aproper understanding and gpplication of the regulations, and that they contemplated, authorised and
required the employment of actuarid expertise and kill in the calculation of the trandfer vaues
applicable to the gpplicants. | agree with Southwood J that this entailed calculations “in accordance
with the principles of actuarid theory and practice’. What is sgnificant, however, is that the only
evidence before the court of the methodology applicable to the actuarial function was that of de Wit
himsdlf, supported by the depositions of Professor Asher, incumbent of the chair of actuarial sciences
a the University of the Witwatersrand (who was closdly involved in the work leading up to the
“emancipation” of the associated indtitutions pension funds), and Mr Milburn-Pyle, an actuary

employed in amanaging capacity by the firm in which de Wit a materid times was an executive director



(which in the court below as third respondent opposed the relief the applicants sought).

[12] Inhisanswering affidavit de Wit testified, and the gpplicants in reply admitted, that the

dluson to the “market vaue’ of the Fund's assets necessarily entalled that the valuation for 30

November 1994 be performed on a *discontinuance’ rather than “going-concern” basis, thet is, to

determine not the long-term financid soundness of the Fund, but the actua benefits imminently payable

over the short term.

thus

And:

[13] Wha an actuarid vauation of apenson fund's funding level entails de Wit described

“The determination of a pension fund’s funding level is not an exact exercise. It can only be
described as the actuary’s best estimate of the funding level at the time. It is also correct to
conclude that two actuaries will seldom determine the same funding level for a particular fund at a
particular date. There are simply too many imponderables and discretionary matters involved in
such an assessment. The actuary must do the best he can with the information available to him
at the time and apply whatever provisions are necessary in the circumstances.”

“There is no such thing as one ‘correct’ funding level. The applicants’ contentions in this regard are
simplistic and demonstrate a lack of understanding of the function which the transfer regulations
require the actuary to perform. The applicants appear to labour under the misapprehension that the
funding level of a retirement fund is capable of a simple mathematical calculation based upon known
facts. It is not such a calculation.”

[14] The gpplicants in reply took issue with de Wit but, sgnificantly, they treated these

passages as hisfactud judtification for his gpproach to the determination. Their deponent asserted that

“the ex podt facto determination of the funding percentage on a discontinuance basisis, by definition,

an exact exercise” — but tendered no evidence (definitiona or otherwise) to support this averment.

They dso damed thet “no determination of a funding percentage, and especidly not one madein terms

of the transfer regulations, can be legdly acceptable if its factual basis, in the form of the data



concerned, isclearly deficient”. That restates their fundamental complaint, but it does not meet the bite
of de Wit's evidence, which entailed more than a factual averment. It contained an expostion of the
professona methodology the trandfer regulations contemplated for the performance of the Statutory duty
they created, and to that the gpplicants had no answer, since they put forward no expert evidence of

their own and their principa deponent, a practising atorney, rightly professed no expertise in the fidd.

[15]  With grest repect to the care and thought that inform the reasons of Southwood J, |
am unable to agree with the meaning and weight he assigned to “cdculate’ in the definitions, and Mr
Walis for the gpplicants did not attempt to support that meaning. In any event, de Wit's criticdl
evidence in this regard runs counter to Southwood J s finding that the statutory duty entrusted to the
actuary could be performed with mathematica precison, bereft of assumptions, dlowances or margins

in regard to uncertain facts and figures.

[16]  During argument Mr Wallis shifted the focus of the gpplicants attack from a complaint
that de Wit botched his brief by using inaccurate figures to arrive, wrongly, at the 7,5% loading, to the
proposition that, on de Wit's own evidence, the discontinuance basis did not permit any dataloading
to be gpplied & al. Thisargument cannot in my view be sustained. On atrue congruction the transfer
regulations required the invocation and gpplication of actuarial expertise and that, on the uncontested
evidence before the court as to the professond methodology involved, necessarily entailed that
assumptions would be made to alow for contingencies and imponderables. That is the nature of the
actuary’ s job, and it was ajob the regulations required de Wit to perform. In adifferent context, but

one not ingpposite to the present, Marais JA pointed out in Tek Corporation Provident Fund and



Othersv LorentZ?

“In assessing the financial health of a pension fund an actuary is gazing into the proverbial crystal
ball to see what the future will hold. The use of the metaphor is not intended to demean the
exercise; it is highly sophisticated and requires considerable training and skill, yet it remains, when
all is said and done, an exercise in prophecy. Some of the data available may be relatively
immutable and provide a secure foundation for predictions. Much of it is not. There are a host of
factors about which assumptions have to be made because they lie in the future. Examples are
rates of return upon different categories of investment, the rate of inflation, governmental fiscal
policy, increases in salary, mortality rates for active and retired members, the rate of employee
turnover, the incidence of disability and the extent to which early retirement options may be
exercised. The list is not exhaustive but it suffices to show the very considerable role that
assumption plays in the assessment of the financial soundness of a pension fund and explains why

even the most meticulously assessed valuation may be confounded by subsequent experience.”

[17] DeWitwasnat, of course, gazing into the future, but attempting to establish the present.

He did so on the basis of avowedly inaccurate membership data, but having regard to thisfact, ashe

had to, he made an adjusment to dlow for possible contingencies. These were not SO much unforeseen
asunknown. At the time he made his determination they were neverthdess inductable reditiesand in

my view he rightly took them into account in performing his datutory duty.

[18] Mr Wallis contended that the Fund's aggregate actuaria obligations could not be

caculated by assuming obligations that did not in fact exist, and that the regulations did not permit de

111999 (4) SA 884 (SCA) par 16



Wit, for prudential reasons, to make contingency alowances for what Mr Wallis cdled “ potentialy non-
exigent obligations’. Thismay be seen to reved the weskness a the core of the gpplicants argument,
sgnce it was precisdy the potentidity in the Stuation that de Wit was obliged to take into account, and
in the circumstances he faced he could do so only by making provison for al contingencies that might

reasonably affect his caculation.

[19] His duty in this regard included assessing the Fund's totd membership on the
information available to him & thetime. He owed this duty as much to those who chose to stay in the
Fund as to those who chose to go; and the fact that the result proved in the longer run to the advantage
of those who stayed and to the disadvantage of those who left cannot invalidate his assumptions a the
time they were made. The applicants attacked de Wit for adopting an unjudtifiably “conservative’
gpproach to the determination of their entitlement. De Wit denied that his approach was conservative
in this sense, but admitted that in determining the gpplicants funding percentage, because of the
inadequate membership data, he adopted a “cautious and professionally prudent approach” to the
Fund'sliabilities. Later-acquired wisdom showed thet a higher percentage, cadculated with perhgps less
prudence and less caution, would have maiched the facts as subsequently reveded. This does not mean
that he erred. By the methodology appropriate to what the regulations required of him, de Wit acted
properly and lawfully & the time he mede his determination. Thereis no suggestion that the assumptions
he employed were ingppropriate or unreasonable. The gpplicants case as developed by Mr Waliswas
that the regulations permitted him to make no assumptions at dl; and for the reasons | have given this

contention does not withstand scrutiny.

[20] Thetrandfer regulations do not specify when the actuarid determination must be made.

Though there was much debate about when the actuary was permitted or required to act, the starting



point must saif-evidently be that he was required to perform his atutory duty within areasonable time.

De Wit s dfidavit convincingly itemised the drcumgtances thet impelled him to act in April 1995 rather
than waiting for another eighteen months — or longer — before more accurate membership figures
might have become available. (It wasnot in fact clear when those figures became available, if they ever
did.) Those circumstances cannot, as Southwood J pointed out, dictate the proper congtruction of the
transfer regulations.™® But if their true contruction did not require de Wit to wait for “accurate” figures,
as | have hdd, then the difficulties that waiting would have produced bore most materidly on de Wit's

decison to act when he did.

[21] To summarise: The transfer regulations contemplated the employment of actuarid
methods in the determination of the benefits to be credited to the gpplicants on their departure from the
Fund. Those calculations obliged the actuary to make assumptions in respect of contingencies. These
included the fact that at the time he performed the caculations he was confronted with uncertain and
unreliable membership data. The actuary acted reasonably in making the determination when he did,
and the data loading factor of 7,5% that he applied to the applicants cannot be faulted. His
determination therefore fulfilled the requirements of the statutory provison under which he was acting,

and it cannot be set aside.

[22] The apped isaccordingly upheld with cogts, including the costs of two counsd. The

order of the Court below isset asde. Inits place thereis substituted:

12Amalgamated Packaging Industries Ltd v Hutt and Another 1975 (4) SA 943 (A) 951C-D



‘The gpplication is dismissed with codts, including the costs of two counsdl.’
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