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Please note that the media summary is intended for the benefit of the media and does not form part of the judgment of the Supreme Court of Appeal

The Supreme Court of Appeal today upheld an appeal by the beneficiaries of a trust (the appellants) against an order of the North Gauteng High Court in Pretoria. The founder of the trust was Mr Victor Potgieter, a businessman of Mookgophong who passed away on 28 April 2008 (the deceased). The two appellants were the only children of the deceased. The trust was originally created under the name of the Buffelshoek Trust by means of a trust deed which was notarially executed on 1 June 1999. In terms of the trust deed, the two appellants were the only capital beneficiaries. When the deceased founded the trust, both the appellants were still minors and the deceased was married to their mother. In September 2003 that marriage was dissolved by a decree of divorce. After the divorce the deceased married the first respondent, Mrs Potgieter, on 22 November 2003. Other respondents included Mrs Potgieter’s two sons who were born of her previous marriage. 

On 21 February 2006, the trust agreement was varied in terms of a formal agreement between the founder (the deceased) and the trustees. The most important change brought about by the amendment was that the appellants were no longer the only capital beneficiaries. They were reduced to members of a class of potential capital beneficiaries. Other members of the class included Mrs Potgieter and her two sons. In addition, the trustees were afforded the absolute discretion to select the actual capital beneficiaries from that class. Nothing therefore prevented the trustees from excluding the appellants altogether as beneficiaries of the trust.

After the death of the deceased, Mrs Potgieter and the deceased's attorney, Mr Wessels, were the only remaining trustees. The relationship between the appellants, on the one hand, and the trustees, on the other, deteriorated to the point where the appellants launched an application in the High Court for an order declaring the variation agreement invalid. It was common cause between the parties that, as a matter of law, the variation agreement could only be valid if the appellants had not accepted the benefits conferred upon them by the trust prior to the amendment. Both the High Court and the SCA found that as a matter of fact, the deceased had accepted the benefits conferred upon the appellants by the trust deed on their behalf in the preamble of the trust deed itself.

The High Court, however, did not issue the declarator sought but ordered, in essence, that two-fifths of the assets of the trust be awarded to the appellants while the other potential beneficiaries retained their rights in terms of the amended trust deed with regard to the remaining assets of the trust. This outcome satisfied neither the appellants nor the respondents. Both an appeal and cross-appeal therefore followed. In upholding the appeal and dismissing the cross-appeal the SCA held that the High Court was not empowered to issue the order that it did. It therefore substituted the order of the High Court with a declarator that the variation of the trust deed was indeed invalid, which was the order that the appellants originally sought.
