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IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE HIGH COURT, CAPE TOWN)
Exercising its Admiralty Jurisdiction

Case No AC49/04

In the matter between:

WILLIAM ELLISRAWSON First Applicant / Plaintiff
JOSEPHINE RAWSON Second Applicant / Plaintiff
and

YACHT TRANSPORT (PTY) LIMITED Respondent / Defendant
t/a TARGET CRANES

(Now named BABCOCK TARGET PLANT
SERVICES (PTY) LIMITED)

Court: GRIESEL J
Heard: 10 September 2013
Delivered: 17 September 2013

JUDGMENT




GRIESEL J:

[1] This application forms the final chapter (barringyapossible
appeal) in an actiom personamnstituted by the present applicants, as
plaintiffs, against the respondent (as defendamtflamages as long ago
as 2004. Their maritime claim arose from an incideat occurred at the
Elliott Basin, Table Bay Harbour on 23 December200hen a sailing
yacht belonging to the plaintiffdjelsal Il (‘the yacht’), was damaged
after it fell into the water while it was beingtéfl from the quay side by
a crane operated by the defendant. (For conveniergter to the parties

as they were in the trial before the court of finsttance.)

Brief chronoloqy

[2] The matter has a long and tortuous history, butahly out-
standing issue calling for a decision at this stagie plaintiffs’ claim
for interest on the capital amount of the claimr Boproper under-
standing of this issue, it is necessary brieflygeiew the chronology of

the matter.

[3] The plaintiffs, Mr and Mrs Rawson, are Australiatizens who
had planned to participate in the Cape to Rio yaahe which com-
menced on 11 January 2003. After the incident refeto above, the
damage to the yacht had to be repaired urgentlyabipus contractors in
Cape Town before commencement of the race and ofidbie repairs
(R429 280) had been paid for on behalf of the pRsnby their
Australian insurer by 14 January 2003. The ovetalm of R483 726,50
equated to AUS$104 298,41 at the applicable exaheatg at the time.



[4] On 29 March 2004, the first plaintiff issued a woftsummons,
claiming damages from the defendant in the afodesanount of
R483 726,50. In addition, he claimed interest (@tuaspecified rate)
from the date of the loss on 23 December 2002 tiw algpayment; alter-
natively such interest as the court may award @ntsto the provisions
of s 5(2)(f) of the Admiralty Jurisdiction Regulai Act, 105 of 1983 (‘the
Admiralty Act’).! More detailed particulars of claim were deliverad

behalf of the first plaintiff on 22 April 2004.

[5] After exchange of pleadings and joinder of the sdqalaintiff as

well as a third party (the Royal Cape Yacht Clubg matter eventually
came to trial before Blignault J during March 20@7relation to the
merits of the claim, with the quantum standing ofcer later determi-
nation, if necessary. For various reasons, congolietf the trial was

delayed and the evidence was only finalised onbfuzey 2011.

[6] On 18 March 2011, Blignault J delivered judgmengndssing
the plaintiffs’ claim. However, on appeal to a Fiench of this
Division, on 27 August 2012, the judgment of thaltcourt was over-
turned and the defendant was held liable in deéticthe plaintiffs in

respect of the damage occasioned to the yacht.

[7] An application by the defendant for special leavappeal to the
Supreme Court of Appeal against the latter judgnaeag dismissed with
costs on 22 November 2012, thereby bringing fipalit the plaintiffs’

claim as far as the merits were concerned.

! See para [10] below for the text of the relevamtisn.



[8] On 23 January 2013, the quantum of the plaintiffaim was
agreed between the parties in the amount as seindhe summons.
However, payment of such agreed amount was nohdoming, nor
could agreement be reached on the question ofestterhis prompted
the plaintiffs, on 26 March 2013, to launch the ger& application,
claiming payment of the agreed capital of the clatogether with
interest at the rate of 15.5% per annum calculdtech 20 March 2004,
which should actually be 30 March, being the dafteraissue of

summons (as was made clear in the founding affigdavi

[9] After filing a notice of opposition the defendawoiy 11 April

2013, eventually paid the agreed capital amounthef claim to the
plaintiffs. However, the issue relating to interemtained in dispute. In
its answering affidavit, the defendant agreed wilik plaintiffs that
interest on the claim should be calculated fromdate indicated in the
notice of motion, i.e. the date of summons. Thesd@ant accordingly
only took issue with the applicable rate claimed. their replying

affidavit, as in counsel’'s argument before me, hewethe plaintiffs
reverted to their original stance, claiming intergem the date of the
loss, i.e. from 23 December 2002. In the resuk, igsues falling for
decision herein are accordingly the date from whacid the rate at

which interest is to be calculated on the plaistiffaim.

[10] This being a maritime claim, these issues are t@dresidered
against the background of the provisions of s B({ the Admiralty

Act which read as follows:



‘(2) A court may in the exercise of its admiraltyigdiction —

() make such order as to interest, the rate @redt in respect of any
sum awarded by it and the date from which intei®gb accrue,
whether before or after the date of the commencermérthe
action, as to it appears just.’

[11] As pointed out in the case of tMT Argun? the section confers
‘a wide and unfettered discretion’ upon the cold.to the exercise of
such discretion, Howie JA said the following in tese ofAdel Builders
(Pty) Limited v Thompsohin the context of the similarly worded
s 2A(5) of the Prescribed Rate of Interest Actp6%975*

‘Acting in terms of ss (5), it was open to the Goum fixing the date from which
interest was to run, to give effect to its own vielvwhat was just in all the
circumstances ... Plainly, if parties wish certéacts and circumstances to be
weighed in the exercise of such a discretion thegtrestablish them. But there are
no facta probanda No enquiry arises as to whether a necessary Hast been
successfully proved. Similarly, absence of prooésimot result in failure on any

issue. Indeed, there are no evidential issuedracatny onus.’

2MT Argunv Master and Crew of the MArgun & others2004 (1) SA 1 (SCA) para 38.
2000 (4) SA 1027 (SCA) para 15.
* Section 2A(5) provides:

‘Notwithstanding the provisions of this Act butbject to any other law or an agreement
between the parties, a court of law, . . . mayergich order as appears just in respect of the gratym
of interest on an unliquidated debt, the rate aickvlinterest shall accrue and the date from which
interest shall run.’



Date from which interest is to run

[12] As far as the relevant date is concerned, as nresdiearlier, the
plaintiffs initially claimed interest from the datef the loss on 23
December 2002. In their notice of motion in thiplagation, however,
they modified this prayer by claiming interest frtime date of summons.

[13] | have serious doubts whether it is open to thepls, in the
absence of a formal amendment of their notice dionpto ‘resurrect’ a
claim that had been modified in favour of the defamt, irrespective of
whether or not this amounted to a waiver. Be tkat may, | do not find
it necessary to make a definite finding in thisamreg as | am of the view,
in the exercise of my discretion, that the datswwhmons is in any event
the appropriate date from which interest on thenpfés’ claim ought to

be calculated in this instance.

[14] In this regard, the trite principle in our law, qrito the enact-
ment of s 2A of the Prescribed Rate of InterestiAc997, was that no
interest was recoverable on unliquidated claims damages. The
rationale for this principle is that it is not just equitable to hold a
defendant liable to pay interest on a claim whqaantumhe or she
could not reasonably be expected to ass@$mese considerations were
recognised by the legislature in enacting s 2Aj2ifathe Prescribed
Rate of Interest Act, which provides that inter@stan unliquidated debt
shall ordinarily run ‘from the date on which paymet the debt is
claimed by the service on the debtor of a demansuarmons, which-

ever date is the earlier. Adémand’ in turn, is defined as ‘a written

> MV Seajoy1998 (1) SA 487 (C) at 507H-I.



demand setting out the creditor’s claim in suchamner as to enable the
debtor reasonably to assess the quantum théréofthe Seajoy, supra,
it was held by Thring J that by ‘summons’ the lé&gjisre must have had
in mind a combined summons as contemplated by tmiféRule
17(2)(a), because an ordinary summons (or writuofiraons, as in this
case), would ordinarily contain only ‘the bare bemd thequantumof

the plaintiff’'s claim’’

[15] Having regard to the rationale for these provisjoreamely that
interest should not start to run until such timetlas debtor is in a
position reasonably to assess the quantum of dandgespectfully
agree with Thring J's approach. Adopting the samer@ach, the date
from which interest should be calculated in the sprgé case is
accordingly 22 April 2004, being the date on whitle plaintiffs’

original particulars of claim were delivered.

Rate of interest

[16] Turning now to the rate of interest to be used plaetiffs asked
that interest be awarded at the prescribed rat@rasulgated by the
Minister in terms of the Prescribed Rate of Intersst, namely 15,5%
per annunf. By way of motivation for this rate, it was pointedt on
behalf of the plaintiffsinter alia, that they (or rather their insurers) had
to pay for the repairs to the yacht in 2003, amiogntto some

AUS$104 000, while the capital amount they receitedyears later, in

® Section 4(ii) of the Act.
"MV Sea Joy, supra, loc cit.
8 Government Notice No R1814 (GG 15143 of 1 Octdi93).



April this year, was less than half of that amodué to depreciation of

the South African currency against the Australialtad in the meantime.

[17] It is of course true, as pointed by Grosskopf Jxat tcurrency
nominalism, for whatever reason, is firmly entrezdttin our law® This

means that —

‘...a debt sounding in money has to be paid armms$ of its nominal value
irrespective of any fluctuations in the purchaspogver of currency. This places the
risk of a depreciation of the currency on the dreedand saddles the debtor with the

risk of an appreciation'®

[18] The plaintiffs, as creditors, thus bore the riskdepreciation of
the currency in which they had paid the account$ ianwhich they
framed their claim against the defendant hereimetleeless, as pointed
out in Hartley, ‘[i]f a plaintiff through no fault of his own ha®twait a
substantial period of time to establish his clairseems unfair that he
should be paid in depreciated currentyThose remarks were made at a
time before unliquidated debts attracted interest were more than
likely partly responsible for the later introductiof s 2A into Act 55 of
1975.

[19] On behalf of the defendant, it was submitted inaitswering

affidavit herein that ‘due consideration ought sothken of aspects rele-
vant to the protraction of the litigation’. Howeyeaas the defendant
readily conceded, the delay in the resolution ef pnoceedings cannot

be blamed in any way on the plaintiff.

° SA Eagle Insurance Co Ltd v Hartl#990 (4) SA 833 (A) at 840F-G.
Y Hartley at 839G-H.
AL 841G.



[20] The defendant also argued that awarding the phbestiinterest
rate would be unjust having regard to the notorfags that interest rates
prevailing in the market place at the present tareefar lower than that
rate. It was accordingly suggested on behalf ofdefendant that the
money market call rate paid by the large commefuaalks from time to
time would be the appropriate rate. However, thierant made no
effort to place any evidence on record as to what tate is or how it
fluctuated over the past ten years. And, as Howiendde clear irAdel

Builders supra™ ‘if parties wish certain facts and circumstanaedé

weighed in the exercise of such a discretion thagtrastablish them.’

[21] From the plaintiffs’ replying affidavit it appeatbBat the money
market call rate currently paid by Standard Banlansund 4,35% per
annum. Awarding interest to the plaintiffs at th&ssds of rates would
not, in my view, be ‘just’. The defendant retairtté use of its money
for the full period of ten years, which it couldveautilised in its

business or have invested elsewhere at more atgaettes. The plain-
tiffs, by contrast, are being paid in ‘depreciatagrency’ and have
already seen their capital being halved over theegaeriod.

[22] As rightly submitted on behalf of the plaintiffsy iawarding
interest the court will have regard to the prineipi Admiralty Law that
that a plaintiff should, as far as possible, obtaith restitution for its

loss?® Thus, as suggested by Hofmé$s 5(2)(f) of the Admiralty Act

2 para [11] above.

13 See HofmeyrAdmiralty Jurisdiction Law and Practice in Soutlirida, 2 ed at p 239 and the
authorities cited in n 138.

* Hofmeyrop citat pp 239-240.
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empowers the court to have regard to the equitidst@ encompass the

more generous basis upon which interest is awardadmiralty.

[23] In the circumstances, | am of the view that thesgribed rate of
15,5% would be the appropriate rate to apply in phesent circum-
stances?

Order

[24] For the reasons set out above, the following oslesued:

The defendant isordered to pay -

(@ interest on the sum of R483 726,50, calculated at the rate of
15,5% asfrom 22 April 2004 to 11 April 2013;

(b) further interest on the amount of interest calculated as above
at the rate of 15,5% as from 12 April 2013 to date of pay-

ment;

(c) the costs of the present application, including the costs

previoudly reserved.

B M GRIESEL
Judge of the High Court

1% See alsdV Seajoy, suprat 508G-509B; an¥T Argun2003 (3) SA 149 (C) at 164G-.



