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BINNS-WARD J:

[1] With leave obtained from the Supreme Court of Appib@ appellants have appealed

against the judgment of van Staden AJ at firstamst refusing their application for the



winding up of the respondent company on just andtable grounds in terms of s 344(h) of
the Companies Act 61 of 1973. The application Wasded on the allegation that the
respondent was a closely held company in whichre¢taionship between the members was
akin to a partnership, that is a so-called ‘quastiership’. The appellants alleged that there
had been an irretrievable breakdown in trust amdidence between the members of a nature
that entitled them, on the basis of the deadlodkciple, as expressed im re Yenidje
Tobacco Co Ltd1916] 2 Ch 426 (CA), to the winding up of the quamy. As observed in
Apco Africa (Pty) Ltd and Another v Apco Worldwlde 2008 (5) SA 615 (SCA) ([2008] 4
All SA 1), at para. 19, the deadlock principlefaginded on the analogy of partnership and is
strictly confined to those small domestic compameghich, because of some arrangement,
express, tacit or implied, there exists betweemikenbers in regard to the company’s affairs
a particular personal relationship of confidencd &mist similar to that existing between
partners in regard to the partnership business; fonduct which is either wrongful or not as
contemplated by the arrangement, one or more afnétrabers destroys that relationship, the
other member or members are entitled to claimithatjust and equitable that the company

should be wound ug'.

[2] During his argument on appeal counsel for the dgmsl readily acknowledged that if
it had not been established on the evidence teatespondent company qualified as one that
was amenable to the application of the deadlodkcipie, the appeal did not get out of the

starting blocks. The acknowledgement was correutye.

[3] The expression ‘quasi partnership’ is a well-womeoin the relevant context,
notwithstanding its description by the AppellateziBion in Hulett and Others v Hulet992

(4) SA 291 (A) at 3071-J as a loose descriptiorfisny where a more precise legal tag was

See also See al$doosa NO v MavjeeBhawan (Pty) Ltd and Anoth@87 (3) SA 131 (T) at 13Emphy and
Another v Pacer Properties (Pty) L1®79 (3) SA 363 (D) at 366H - 367B a@dliers NO and Others v Duin&
See (Pty) Lt@®012 (4) SA 203 (WCC) at para. 5, amongst others.



not needed, and by the English Court of Appeal a®taalways helpful labelStrahan v

Wilcock [2006] EWCA Civ 13 at para. 18, per Arden LJ). eThxpression was most
famously adopted in the speech of Lord WilberfarcEbrahimi v Westbourne Galleries Ltd
[1973] AC 360, at 379-380, in the following oftett passage (which in itself contains a

caveat that the expression may be ‘confusing’):

My Lords, in my opinion these authoritfe®present a sound and rational development of the
law which should be endorsed. The foundation allities in the words "just and equitable"
and, if there is any respect in which some of thees may be open to criticism, it is that the
courts may sometimes have been too timorous imgithem full force. The words are a
recognition of the fact that a limited company i®ren than a mere legal entity, with a
personality in law of its own: that there is roamcompany law for recognition of the fact that
behind it, or amongst it, there are individualghwights, expectations and obligations inter se
which are not necessarily submerged in the comptrogture. That structure is defined by the
Companies Act and by the articles of associatiombich shareholders agree to be bound. In
most companies and in most contexts, this defmitgosufficient and exhaustive, equally so
whether the company is large or small. The “jusdd aquitable” provision does not, as the
respondents suggest, entitle one party to disretjerbligation he assumes by entering a
company, nor the court to dispense him from itddes, as equity always does, enable the
court to subject the exercise of legal rights taitdple considerations; considerations that is,
of a personal character arising between one indalidnd another, which may make it unjust,

or inequitable, to insist on legal rights, or t@eeise them in a particular way.

It would be impossible, and wholly undesirable define the circumstances in which these
considerations may arise. Certainly the fact thatompany is a small one, or a private
company, is not enough. There are very many ofethelsere the association is a purely
commercial one, of which it can safely be said thatbasis of association is adequately and
exhaustively laid down in the articles. The supgasition of equitable considerations
requires something more, which typically may inéduthe, or probably more, of the following
elements: (i) an association formed or continuedtton basis of a personal relationship,
involving mutual confidence — this element will eft be found where a pre-existing
partnership has been converted into a limited caowpéi) an agreement, or understanding,

that all, or some (for there may be "sleeping” meraj of the shareholders shall participate

’Reference had been made in the preceding paragedpted Wilberforce’s speech tBe Davis and Collett
Ltd [1935] Ch 693, [1935 All ER Rep 31Baird v Leesl924 SC 83Elder v Elder & Watson Ltd952 SC 49
Re Swaledale Cleaners L{ti968] 3 All ER 619 Re Fildes Bros Ltd1970] 1 All ER 923 Re Leadenhall
General Hardware Stores Li@inreported) Re Straw Productl 942] VLR 222 at 223Re WondoflexTextiles
Pty Ltd[1951] VLR 458, at 46,/Tench v Tench Brothers Lf#930] NZLR 403 Re Modern Retreading Ltd
[1962] EA 657 Re Sydney and Whitney Pier Bus Service[18d4] 3 DLR 468 andRe Concrete Column
Clamps Ltd1953] 4 DLR 60 (Quebec).



in the conduct of the business; (iii) restrictiquon the transfer of the members' interest in the
company — so that if confidence is lost, or one Imemis removed from management, he

cannot take out his stake and go elsewhere.

It is these, and analogous, factors which may binitg play the just and equitable clause, and
they do so directly, through the force of the wotldemselves. To refer, as so many of the
cases do, to “quasi-partnerships” or “in substgwenerships” may be convenient but may
also be confusing. It may be convenient because the law of partnership which has

developed the conceptions of probity, good faitd amutual confidence, and the remedies
where these are absent, which become relevant sucte factors as | have mentioned are
found to exist: the words “just and equitable” sthmse up in the law of partnership itself.

And in many, but not necessarily all, cases theas bheen a pre-existing partnership the
obligations of which it is reasonable to supposetiooe to underlie the new company

structure. But the expressions may be confusintydfy obscure, or deny, the fact that the
parties (possibly former partners) are now co-mesbea company, who have accepted, in
law, new obligations. A company, however small, boar domestic, is a company not a
partnership or even a quasi-partnership and ihisugh the just and equitable clause that

obligations, common to partnership relations, maye in.

[4] The courta quo held that it had not been established by the #gomel that the

respondent company was the manifestation of a guasiership. In this connection, van

Staden AJ held (at para. 19 of the judgment of iitstance):

‘...the Applicants’ allegations in the affidavits lkaaverments or proof of the following:

1 A mutual understanding as to the partner-like @lilans owed by each alleged member of the

2

guasi-partnership.

An indication that the special personal relatiopshietween the participants of the quasi-

partnership relates to the conduct and manageni¢inéé company’s affairs....

The existence of a breach of the agreement or stadeting between the participants in the form

of a lack of probity, wrongful conduct or conduatdonflict with the terms of the arrangement.

[5] The respondent’s counsel argued that the considesathat would justify a court in

winding up a company on just and equitable growrdthe basis that its members would be

entitled on partnership law principles to a dissoluof the company are limited to exclusion

cases. Ebrahimiwas indeed an exclusion case; that is one in witiehpetitioning member



had in terms of the arrangement with his co-fougdmember when they had established the
company been entitled to participate in its managgmand had subsequently, in
contradiction of such arrangement, been excludBae vast majority of cases involving the
deadlock principle do involve exclusion mattersowever, the current matter was not an
exclusion case. On my reading of the passage frord Wilberforce’s speechthere is no
indication that the affording of just and equitabédief in terms of the English statutory
equivalent to s 344(h) of the Companies Act onlihsis of an approach analogous to that
applicable in the involuntary winding up of partsigips would be that limited. On the
contrary it is evident that the learned Law Lordsved pains not to be misunderstood todefine
the circumstances in which considerations of a quals character between shareholders
might make it unjust or inequitable for their mutwelationship as such to be determined
strictly in terms of company law. Lord Wilberforoedeed referred to ‘a considerable body of
authority in favour of the use of the just and éaple provision in a wide variety of
situations,_includinghose of expulsion from officé’;see alscApcaat para. 16, where the
impossibility of stating any general rule as to tiaure of the circumstances that have to be
borne in mind in considering whether a case com#snthe phrase ‘just and equitable’ in

s 344(h) was noted.

[6] That said, all of the examples postulated by Lontb@¥force were predicated on the
existence of some form of prior relationship oraagement between the members that had
affected the original membership in the companyhatTconsideration also informed the
description of the deadlock principle by the Supee@ourt of Appeal irApcajuoted at the
outset of this judgment, and on which the appedlaaty. One can easily understand why

that should be so, because how else is a court tabfend a cogent basis to waive or

3Underlining supplied.



ameliorate the effect of the strict applicationtioé legal consequences of company law as

between the shareholders in a company as beingndsequitable?

[7] Having rehearsed the content of the principle whineghappellants sought to invoke it
is time to consider whether the evidence on whiehappellants’ case was founded sustained

the grant of the relief sought by them.

[8] The respondent company was established as a pdoatpany. Its sole business is
the ownership and operation of a shopping malle fanagement of the mall is undertaken
for the respondent by Global Assets and InvestriNemtvork (Pty) Ltd, a company in which
one Ari Efstathiou is the sole shareholder.

[9] The shares in the respondent company are held betaeven trusts. The rights and
obligations attaching to each shareholding theeefggst in the trustees of the respective
trusts acting jointly and in terms of the appli@ablust instruments. The trust deeds were not
put in evidence. It must be accepted, howevet,tlieduties of the trustees are defined by
the various trust instruments in terms of whichythave been appointed. There is nothing in
the evidence to suggest that these contain anyigmwog directing the trustees to act in
relation to the proprietorship of the respectivestrproperty so as to accommodate the
interests of anyone but the beneficiaries.Unlesshibneficiaries were privy to the alleged
qguasi-partnership they would expect the trusteeshareholders, to adhere to the articles of
association (to use the language applicable pmorthe commencement of the 2008
Companies A& of any company in which the trust held shares &ppellants sought to
dismiss the effect of the shares in the responbleinig held in various trusts by averring that
this was on the advice of lawyers and that hadttheen for such advice the shares would
have been held by the founders of the trusts im dven names. That might be so, but it still

begs the question of what arrangement was in ptaaecommodate the creation of duties by

“Act 71 of 2008, which came into operation on 1 N2&y.1.



the respective trustees towards each other in si-gagtnership relationship as members of
the respondent company. This is especially sthva@drtistees comprise of persons over and
above the founders. The papers do not answeqtiestion.

[10] The applicants are trustees of the Maco Trust Fumtithe Gelomi Trust Fund, which
are described as being the family trusts of thehiers Jean (known as John) and George
Comitis respectively. Between them these two $rusvld 40% of the shares in the
respondent company. The other 60% of the shamsheld as to 50% by three trusts
representing three members of the Efstathiou faragyto six percent by a trust established
by one Scoliades, who is married to a member ofabmnitis family, and as to four per cent
by one van der Merwe, who is not connected by aunsaity or affinity to either the
Comitis or Efstathiou families. Ari Efstathiou msarried to the sister of John and George
Comitis. The trustees of the trusts that hold 6B&6 majority holding used their majority
interest to get the respondent company to oppaswithding up application.

[11] In their founding papers the applicants foundedt tredeavour to apply the deadlock
principle on the familial connection between thentts and Efstathiou families. The
allegation was that the respondent company formeahgonent of an overarching business
relationship between the members of the two familihich was akin in substance to a
partnership. The members of the two families adeeéd involved in various combinations
and in various ways in a number of companies intWwizs loosely been called the Cape
Franchising group. Outside parties (that is parto are not part of the families) are,
however, also involved in some of these compaa®ss the case in the respondent company.
The ‘unbundling’ of the group has been the subpédiscussion between the Comitis and the
Efstathiou brothers in the past. An attorney wastructed to give advice and draft an
agreement in this respect. Nothing has come dfetliiiscussions. Interest in pursuing the

unbundling project seems to have waxed and waneendéng on a variety of factors,



including the state of family relations. The histof discussion about an agreed unbundling
does not support the concept of the existence qglasi-partnership relationship in the
respondent company. On the contrary it suggestsathy partnership-like relationship that
may exist between the respective Comitis and Hfstatbrothers is an overarching one
concerning all the entities in which they have anown proprietary interest of some sort.
This is underscored by the averment in the foundifiglavit that the group is ‘a family
business [in which] one or more of the Comitis andfstathiou brothers [will] actively
[participate] in the conduct of such business’.isTdverarching family business relationship
forms what is described in the founding affidataa‘pre-existing partnership’. In context it
would appear that by this the deponent meant nohgch that the alleged partnership no
longer existed, but that its existence was theshgson which members of the family came to
hold shares together in various companies. Theopppte remedy in the context of a
dissolution of that sort of relationship would roe to selectively wind-up the companies in
which the partners hold shares- particularly wheat tvould, as in the case of the respondent
company,also affect the proprietary interests ofigaoutside of the relationship — but rather
to deal with the consequences in the manner availalterms of theactiones pro soci@r
communidividundocf. Robson v Theroh978 (1) SA 841 (A).

[12] There is no reason to question that the commonafitgropriety interest, albeit in
different ways, of the Comitis and Efstathiou besthin the companies comprising the Cape
Franchising group came about because of their yagohnections. It does not follow,
however, that the various investments made in thestduents of the group evidenced an
understanding or arrangement between them akinbstance to a partnership in respect of
the companies concerned. On the contrary one ¢fagnsnpression on the evidence that the

various companies represent manifestations of basipportunities that arose and were



made available by one or other member of the fasito other members of the family to
participate in should they wish and to the extbat they were able at the time to invest.

[13] There is also no reason to doubt that when decitdingvest together in the various
incorporated businesses in which they participatectly, or indirectly, as shareholders, the
family members were motivated by their family coctiens and the considerations of mutual
trust and confidence that ordinarily attend sudatienships. That is not enough, however,
by itself, to establish the existence of the sdrtunderlying agreement or relationship
necessary for the successful invocation of the ldekdprinciple in circumstances of a
subsequent alienation of affection or loss of tustonfidence. As Peter Gibson J (as he
then was) is reported to have statedRe a Company ex p. Schwarcz (No[2989]

B.C.L.C. 427 at 440:

No doubt in almost every case of a small or privampany persons coming together to form a new
company would not do so without placing trust andfience in those who are to be the directors and
managers of the company. But the fact that the emypps small is not enough and that mutual trust
and confidence would not in itself be sufficient rake the members’ association in substance a
partnership with partner-like obligations owed taclke member to the other in absence of proof of a

mutual understanding as to those obligations.

| agree with the submission advanced in the respatrslheads of argument that ‘...if this
were not the case, then every company that hapgpemsve ... members who like and trust
one another or who have a friendly relationshipewen who are related, could be seen and
treated as a quasi-partnership, regardless of ¢ingoate form that they had chosen to
conduct their commercial activities, regardlessvbether they had in fact entered into some
arrangement to that effect, and regardless of vendtie content of any specific obligations
had been identified by the “partners”. Such an eaghn would have a significant impact on
commercial activities and relationships. It woulidarmine the generabkalutary principle
“that our Courts should not lightly disregard a cang's separate personality, but should

strive to give effect to and uphold it. To do othise would negate or undermine the policy
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and principles that underpin the concept of separebrporate personality and the legal
consequences that attach td.r

[14] Apart from the broadbrush reliance on familial cection already described, there is
no evidence in the current matter of the requiredrgement or understanding. Those
allegations are insufficient to establish the exise or content of the required underpinning
agreement or arrangement for a ‘quasi-partnership’.

[15] A further difficulty with the notion of the applitan of the deadlock principle in the
current case would in any event be the holdinghafes in the company by a party which has
no familial connection with either the Comitis dret Efstathiou families. There is no
evidence that the trustees of the Fonteinskloo&flrallegedly representing the proprietary
interest of André van der Merwe, were privy to amglerstanding between the Comitis and
the Efstathiou brothers. The appellants’ counsabhkt to overcome this obvious difficulty
by reliance on the content of correspondence amhex¢he founding papers in which Ari
Efstathiou, in emails addressed to, or copieddbnJand George Comitis, Scoliades and van
der Merwe spoke of them as his ‘partners’. Indhsence of any convincing indication of a
pertinent underlying agreement or arrangement t@aeation given in the answering
affidavit that this term was used loosely and aplially is quite plausible. Indeed it is
consistent with counsel’'s emphasis in another corkehis address that there was in fact no
actual partnership between the individuals conakrnig is also evident from the content of
the emails to which counsel referred that the mpEghip’ being written about is the
overarching business relationship described eaaher not a relationship as members in the
respondent company.

[16] The reliance on the email correspondence in argutoeseek to establish that van der

Merwe was party to the alleged quasi-partnership imaany event quite untenable in the

®Cape Pacific Ltd v Lubner Controlling InvestmerRsy] Ltd and Otherd 995 (4) SA 790 (A) at 803H (dealing
with the question of when it might be appropriaiedisregard the separate juristic personaility abenpany
and pierce or lift the corporate veil).
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circumstances. The founding affidavit referredlte email correspondence to support the
contention that the Comitis and Efstathiou brothregarded their interest in the respondent
company through their respective family trusts & do0 a partnership; it contained no
allegation that the emails evidenced that van derwd was party to such an arrangement or
understanding. It is trite that a party’s casenistion proceedings must be set out in the body
of its affidavits and, if the content of any annexthereto is to be relied on, the nature of
such reliance should be identified in the affidaviiThe other parties to the litigation are not
called upon to trawl through the annexures to fifidevits they are called upon to answer
looking for a possible case that is not made ouiady of the affidavits to which they are
required to respon.

[17] In my judgment the learned judgeat first instan@enot be faulted in concluding that
that an underpinning agreement or arrangementeohaure required to invoke the operation
of the deadlock principle had not been establishdthe courta quo therefore correctly
dismissed the application, and the appeal consdgurast fail.

[18] It should perhaps be mentioned that even had tpellapts succeeded in establishing
a proper basis for the application of the deadlpckciple, a winding-up order would not
follow automatically. The court would still have have regard to all the circumstances,
including the impact of a winding-up order on thos¢ directly party to the discord between
John Comitis and Ari Efstathiou, and weigh up whketih was just and equitable in the light
thereof that the company should be liquidated. Vidae of the company’s asset far exceeds
that of its liabilities. Itsbusiness is being agted profitably. There is nothing in the discord
that evidently exists between John Comitis and Bfstathiou that adversely affects the
operation of the company; indeed much of the déappears to be founded in matters

unrelated to the affairs of the respondent, mostiquéarly a payment received by John

®Cf. e.g.National Director of Public Prosecutions v ZurB@09 (2) SA 277 (SCA), at para. 47 (per Harms DP)
approving the observation to that effect by Jofia Bwissborough Diamond Mines (Pty) Ltd and Others v
Government of the Republic of South Africa and Q@sh&999 (2) SA 279 (T) 324F - G.
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Comitis in his capacity as a director of the Prenkieotball League — a position he had
obtained by virtue of his directorship of Ajax Capewn, a company in which the Comitis
and Efstathiou families held an indirect interésbugh their holding in Cape Town Stars.
There is nothing to indicate that if the appellamése to wish to dispose of their shares in the
company they could not do so. A majority of thenmbers of the company are opposed to it
being placed in liquidation. In view of the findito which | have come it is unnecessary to
go into these questions to undertake the weighimghat would have been necessary to
determine whether it would be just and equitableitad up the company had a basis for the
application of the deadlock principle been estaielis It bears mention in this respect,
however, that on policy grounds there isconsiderablgency in the observationby Patten LJ
in Fulham Football Club (1987) Ltd v Richards &An@011] EWCA Civ 855, [2012] 1 All
ER 414 (CA), at paras. 55-58, that intractable ubspetween some of the shareholders in a
solvent companywhen the majority of the membersiwie company to continue in being
should usually be resolved by means of a buy adetroor other alternative remedy so that a
winding-up on just and equitable grounds woulddé&ast resort’. Compulsory liquidation is
a destroyer of wealth and frequently impacts addgren wider interests such as the job
security of employees. It is therefore somethimgvhich there is a public interest that it be
avoided when possible;KKben and Another v Wedgewood Village Golf Counstate (Pty)
Ltd and Other2012 (2) SA 378 (WCC), at paras. 13-14.

[19] It remains only to deal with an application by tygpellants to introduce additional
evidence at the appeal. The application was ogpbgehe respondent. We heard argument
on the application together with the argument am dbpeal. The evidence which it was
sought to introduce consisted of allegations ofdcanh by Ari Efstathiou subsequent to the

hearing in the court of first instance which it wamstended supported the loss of confidence
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and trust in him and his directorship of the regfgn company by the Comitis brothers. We
need to deal with the application only becausesofasts implications.

[20] Applications of this nature are rarely succesdfud court’'s power under s 22 of the
Supreme Court Act 59 of 1959 is exercised sparinglige proper approach is summarised in
the following dicta of E.M. Grosskopf JA iWeber-Stephen Products Co v Alrite

Engineering (Pty) Ltd 992 (2) SA 489 (A), at 507C-F:

It has often been laid down that, in general, B@urt in deciding an appeal decides whether the
judgment appealed from is right or wrong accordimghe facts in existence at the time it was given
and not according to new circumstances which camwedxistence afterwards. S&eodrich v Botha
and Others1954 (2) SA 540 (A) at 546A5 v Immelmari978 (3) SA 726 (A) at 7308 vV en 'n
Ander1989 (1) SA 532 (A) at 5441-545C; aBdv Nofomeld 992 (1) SA 740 (A)].

In principle, therefore, evidence of events subsetiuo the judgment under appeal should not be
admitted in order to decide the appeal. Whethaethgay be exceptions to this rule (the possibdity
which was not excluded by Schreiner JAGonodricHs case supra at 546C) need not now be decided
because there are in my view no exceptional cirtamegs in the present case which would render it
desirable to hear such evidence. The new evidenoghs to be adduced in effect amounts to instances
of further infringements of the interdict allegedtpmmitted after the judgment was given in the
present case. As such they might have formed tbgecuof new contempt proceedings before an
appropriate Court of first instance. There does segm to me to be any ground of principle or

convenience why we should, in effect, perform tiecfions of such a Court.

In Van Eeden v Van EedE909 (2) SA 448 (C), at 454D-E, this Court (per Ciend,
Griesel J concurring) held that evidence of eventssequent to the judgment under appeal
could well be received in principle, but added taeeatthat'the circumstances in which a
Court would exercise its discretion in favour otlsia re-opening would have to be very
special’. In my judgment the requirements for th&oduction of the evidence were not
satisfied. Apart from the fact that some of th&lemce was contentious, there were, in my
assessment, no exceptional circumstances justifggig@dmission. If subsequent events
justify an order on a case not made out beforecthaet of first instance, the proper course

will, in general, be for the party placing reliartbereon to commence proceedings based on
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the new facts afresh; not to expect the appellatetdo deal with the case as if at first
instance. The application therefore fell to berdssed with costs.
[21] In the result the following orders are made:
1. The application to introduce further evidence omesb is dismissed with
Ccosts.
2. The appeal is dismissed with costs.

3. The costs in each instance shall include the ajd<tso counsel.

A.G BINNS-WARD
Judge of the High Court

We concur:

P.B. FOURIE
Judge of the High Court

C.M.J FORTUIN
Judge of the High Court



