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INTRODUCTION 
It may be true that the lives of most South AFricans are increasingly af­
fected by the various forms of social security. And there are not many 
other academic disciplines. In particular legal disciplines. where so little of 
the general principles. let alone the intricate debates and details, is actu­
ally known. Irrespective of the considerations which may have contrib­
uted to this state of affairs over the years, the constitutional embodiment 
in the Bill of Rights of a right to access to social security (s 27( I )(c) of the 
Constitution Act 108 of 1996) has now propelled this terrain into the 
forefront not only of stakeholder debate but also of academic and legal 
discourse. Backed by a host of other equally relevant fundamental rights, I 
as well as the obligation on the part of the State to incrementally give 
effect w this right." and ~he power which vests in the courtS qn particular 
the Constitutional Court) and the Human Rights Commission to monitor 
compliance with and suppOrt the development of this right, this IS set to 
effect a lasting change in the vast landscape of policy formulation, ad­
ministrative organisation and service delivery. and academiC and legal 
treatment Interpreting and enforcing rights associa~ed with social secu­
rity, as is the case with other socio-economic rights," and givir;,g effect to 
statutory entitlements which have accrued in this regard. certainly 
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10 health (s 27( I Hall. and 1hZ' right [() equality IS t)) 

and 27(21 of the COllswulion. 
3 the (onslillllional Court remarked thai these righls 

to CalIri orders wiliel1 have IInplicariol1s for 
matters: Ex partc of [he Consliflltiona/ In (i'rrificarlOn of 
srirurion of rhe' Rf'f.JII/J/ic ot South Africa. 1996 1996 4 SA 744 (CC) 800 D·F (par 

4 S 18413) of the Constilution: "Eacil year. itw Human reqUire 
relevant organs of Siate to provide the COl11missi(lIl wilh on the measures thilr 

have taken towards Ihe realisation of the rights in the Bill of Rigtlls concerning housing. 
care. food, water. SOCIal se'curity. education ami Ihe environment." 

:; For two recent examples. Soo/lramont''j v A4inister of Ht'o/th (Kw(uu/u-Nala/) 1 'l'l8 1 SA 
765 (CC) (lfO (he riglll to medical treanneml and jooste v Score Supermarket Trading 
Ltd J'l98 BCLR J 106 (Cc) Iwhere rhe COlirt upheld the conSlitutional of 
statutory proVision which SUbSlitlltes the liability of tile Compensation Fund the 
common-la,\' liability of tile employe-r in ttl!" evenl of workplace injury or iii ness suf­
fered by the ernployee: 

6 In Bocelu v MECfor Weljim' (Eastern Cap'" prOl'7n(/u/ CioVt'mmf'T1n 1998 i J) All SA 525 (E) the 
decision of Ihe MEC ro payment 01 arrear pensions. payable in terms of (he Social 
Assistance ACI S'l of 1992, ro budgetiHY cotlSlraill(s, was successfully challenged. 
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emphasise the importance of undertaking a proper legal 
nature, content and ambit of the right to (access to) social 

of the 

This is not to say that the constitutional imperative has been the or 
perhaps even the primary driving force behind the current interest in 
social security. It is evident that the more sensitive approach to matters of 
socio-economlC concern since the democratic elections of 1994, the wider 
international context of the social security paradigm and the commit­
ments which South Africa may incur in this regard,' as well as the need 
for a much more coherent approach in this area, are all playing a decisive 
role. More importantly, it is the very plight of those who are (still) ex­
cluded from the formal framework of social security. in particular the vast 
majority of the poor and needy who enjoy virtually no entitlement,8 which 
has caused concern and already brought abctut some reconsideration of 
the fundamental characteristics of the system. 

2 CONCEPT OF SOCIAL SECURITY 

It would appear that there is no universally applicable definition of social 
security. Sometimes the term is understood with reference to the different 
risks or branches of social security covered by Convention 102 of 1952 
(Social,?,ecurity (Minimum Standards)) of the International Labour Organi­
sation .. Others criticise this approach, and attempt provide their own 
definition of what social security is meant to cover. And yet. the treat­
ment of social security in different systems and countries reveals that 

7 The provisions of ThE" important International Covenant on Economic. Social and 
Cultural (ICES(Ri. adopted by ttle United Nations in 1966. are parricularly rele-
vant: tJecause of tile similarity ot formulation (ttle wortjing of s 27( i )(e) and 
27(2'1 of tlH:' COnSUfUl!O!1 is largely mocielie(1 on rllat of tlle corresponciJrlg provisions of 
tlle ICESCR q and a 2( I) respectlvelYJJ Secondly. Soutll Africa already signed the 
Convention in 1 Q'14. and ratifJCation is apparently imminent since ItS inception 
in 1985 the UN COflH1litlee on Economic. Social and Cultural Rights in the course of 
its and monitoring role (as mandated by the UN Economic and Social Councin 

General Comments. serving as an authoritative source of lflterpretation of 
the ICESCR (5,'(' Raoul Wallenbf'rg Inswute of Human and Humanitar-
ian Law General or Recommendations (he Nations Human 
Riqhls Tremy Bodll's. valli Committee on EconomiC (1997)) 

H See in tile i 998 governmem-coflllllissioned POVer(V lnrquali(v Repor! 
(PIRi. highlights. amongst others. the lack of a coherent on the pan of 

to deal cornprellensively and with the of pOOL 
<) the reeem introduction of the child at the expense of the 

state maintenance grant is a clear a comrnitment on the parr 
01 government to let more and larger families in the impoverisherj section of the com­
munity benefit frolll state social assistance measures. 

10 The ILO Cotlvenrion No 102 of 1952 lists the nine classic risks. namely sickness. 
maternity. employment injury. unemployment. invalidity, old age. death. the provision 
of medical care. and the provision of subsidic's for families wirll children. It compels 

countries to establish a mmimUfll of Ihree branches, witll at leasr one from un­
Did age. invalidity. employment injury or survivors am] minimum stan-

dards and benefits. 
I 1 For example, defines social security as ". the of arrangemems shaping 

(ie income from paid 

102 

thf sohdanty With people facing (the threar 01) lack of 
labour) or partl(ular cosrs" (Pielers 1993:2). 
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I{EVISlTING THE SOCIAL SECURITY POLICY FI\i\MEWORK IN SOUTH AFRICA 

neither the traditional nor the definitional pOSition appears to cater suffi­
ciently for particular approaches a country or system might want, or have, 
to follow. For instance. in South Africa part of the current debate revolves 
around the question of whether or not housing, transport, education and 
other forms of income and support provision should be included in the 
social security framework. Government appears to be of the view that for 
South African purposes social security includes not only public measures 
but also covers private measures, inclusive of private savings. ~ 

In fact, social security is not a fixed concept. but reflects both similari­
ties and variety (Berghman 1991 :9: Olivier et al 19999-13) While it can 
be said to comprise of socIal contingencies or core elements (eg relating 
to health, unemployment, old-age, employment injuries), it is nevertheless 
flexible enough to reflect a country-specific content, and is subject to 
constant change and development over time. Structural and cultural 
factors, amongst others, determine the specific content of social security 
in a country at any given time (Berghman 1991: I 0-1 I). 

It is generally also true that existing schemes are hardly ever fundamen­
tally overhauled at once but, rather, incrementally changed over a period 
of time (Bergh man 1991: 12) It is suggested that such gradual introduction 
and implementation is also foreseen by section 27(2) of the Constitution 
of the Republic of South Africa 108 of 1996, which requires "progressive 
realisation" of the right to access to social security. 

It would appear that the time has come to undertake a fundamental 
review and, to the extent necessary, an overhaul of social security in 
South Africa. Various government and other initiatives are presently under 
way, aimjng at the development of a comprehensive approach to social 
security. I., Several reasons, which would all require a further in-depth 
investigation into the issues concerned, would appear to make this neces­
sary, One of these relates to the essentially Western-oriented concept of 
social security. It is clear that [his approach is unable [Q comprehend, 
suffiCient recognition to and support informal forms of social security 
obtaining in marginalised communities, consisting mainly of the rural and 
urban poor as well as the structurally unemployed and the informally 
employed amongst them. They are for the most part excluded from the 
formal social security framework as they are not in formal employment 
and do often not qualify for social assistance, unless they fit the require­
ments for one of the narrow categories of social grants (old-age, child 
support, disability), 

It would appear that there is much to be learnt from other experiences 
where existing traditional and informal (mostly community-based) forms 
and mechanisms of social security coverage on the basis of risk and/or 

12 See the White Paperfor Social Welfare 1997:48. 
13 Recently_ in fact some rnomlls a Committee 01 Enquiry into Social 

been established by tilt' Minister Welfare and Development, on tile 
of a Cabinet ciecision. This commirrec is charged dew'loping recommendations on 
the establishment of a comprehensive SOCIal securiry system. 
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LAW. DEMOCRACY & DEVELOPMENT 

14 
need are being practiced and increasingly being investigated Accom-
modating these forms and measures in, or alongside, the formal system, 
and adapting or extending the formal system in order to cover these 
excluded categories of people in an appropriate manner, might go some 
way to extending protection to them. For such groups social security 

would often mean more than merely providing a safety net: it is 
their very means of short- and medium term survival where individuals 
lack the capacity to participate meaningfully and productively in society, 

Furthermore, the position of other categories and groups excluded from 
or marginalised by the formal system should also be investigated: such as 
those who are specifically excluded from the statutory definitions used to 
indicate the range of beneficiaries concerned. Examples of such catego­
ries include the self-employed, the informally employed and certain other 
atypically employed persons, and non-citizens. Legally speaking the 
exclusion of (some of) these categories may raise serious questions of a 
conslitutional nature, as the final Constitution grants the "right to access 
to social security" (inclusive of the right to access to social assistance) to 
"everyone". This right is underpinned by the fundamental right to equal­
ity. Jurisprudentially the right to equal treatment already in other 
areas been interpreted to imply equality of treatment. 

Finally, the lack of a coherent approach in South African social security 
is clearly discernible and needs to be researched properly and rectified. In 
a sense the present system suggests an archaic and rigid distinction 
between social insurance and social assistance. For instance it lets those 
who are or have been in formal employment benefit from a fairly well­
developed social insurance coverage (in particular unemployment insur­
ance and (workers') compensation coverage), while social aSSistance, in 
particular the grant system, remains restricted in coverage as it is mainly 
based on a categorial. means-tested approach which provides 
protection against the occurrence of a limited number of social risks, 
There is, therefore, little social solidarity in the system apart from state­
mandated budgetary flows (through the tax system) to social assistance. 
This is exacerbated by the fact that those in formal employment are 
usually in a position to top up social insurance protection by occupational­
based and/or private coverage against risks such as sickness, health, 

14 See generally thE' (German) Federal Ministry for Economic Co-operation and Development 
J 9985~ 7: Jlitting J 99920~23. 25~ 35: Van der Waal & 199679~89: and the seminal 
work by Von Benda-Beckmann el ill Relween KlrJship Slale (1988), 

15 This applies in particular to non-citizens: "Permanent residents should be viewed no 
differently from South African citizens when it comes to reducing unemployment" (seC' 
Lar/Ji-Odam v .~lem/;er of Ihe ExecUliw Council/or Educanon (Norlh- WeSI Province) 1998 I 
SA 745 (CC! par }O' 31, see also Baloro v UniverSity of RophUlhmswana 1995 4 SA 197 
(BSC)) Also in other (more general) areas of fundamental rights protection the courts 
have struck down a distinction being drawn berween citizens and non-
citizens ~ as in rile evenr the applicability of the right ro access [0 courts and the right 
[() human dignity Baromolo v Minisler 0/ Home AfFairs 1998 BCLR 562 (W) and 
johnson v Minisler 19972 SA 432 IC» 

104 

R
ep

ro
du

ce
d 

by
 S

ab
in

et
 G

at
ew

ay
 u

nd
er

 li
ce

nc
e 

gr
an

te
d 

by
 th

e 
Pu

bl
is

he
r (

da
te

d 
20

09
).



disability. and old Glaring disparities between the (relatively) rich and 
the poor are therefore prevalent. reinforcing and perpetuating not only 
the ever-present inequality. but also poverty in this country. 

As is apparent from the preceding contributions, other also exist 
(bearing in mind both public and private modalities of coverage). as a 
result of the way in which the various contingencies are regulated - such 
as insufficient levels of coverage under the Road Accident Fund (RAF) 
Scheme due to the faUlt-based nature of the system. the exclusion of high­
income earners from the public unemployment insurance scheme and the 
poor income-replacement potential of the state social grants Some over­
laps in the system do also occur such as the duplication in service 
provision by the unemployment insurance scheme, the Compensation 
Commissioner. and the RAF in the event of survivors' benefits, and the 
simultaneous accessibility to free primary health care, medical insurance 
coverage. and coverage in terms of both public and private health schemes. 

3 REVISITING THE POLICY FRAMEWORK 

As a result of present disparities, deficienCies and inconsistencies in the 
regulation of social insurance and social assistance, it is recommended 
that several be efFected which are necessary to create a coherent 
system of social security regulation and service delivery. These changes 
would entail both an innovative and integrated approach towards social 
security. statutory and definitional amendments, and administrative 
reforms. including the possible creation of unified instruments and institu­
tions instead of the fragmented and piecemeal mechanisms presently 
available. The need for greater coherence between the various parts of the 
social security system as well as between the different programmes. 
services, funds and benefits appears to be a matter of urgency. 

It is suggested that a redefining of social security and of the basis for the 
awarding of and entitlement to benefits is required. This would imply 
extending prmection against human disadvantage or damage rather (han 
merely relying on the traditional risk categories; moving away from the 
pure employee and categorial approach in order to qualify for social 
insurance and social assistance benefits respectively; strengthening soli­
darity across the system; and accepting that appropriate informal as well 
as private measures and systems are relevant to social security in the 
South African context. Statutory changes to definitions that circumscribe 
the categories of dependants also appear to be necessary. 

Of course, the Constitution as well as international instruments play an 
important and supportive role in the debate surrounding the extension of 
coverage. This flows from the fact that every person is entitled to the 
exercise of the judicially and constitutionally enforceable right to access to 
social security. backed by other fundamental rights, and qualified by the 
resources available to the State. International standards, including those 
which are and will become applicable to South Africa, reinforce the need 
to provide on a priority basis and progressively for encompaSSing social 
security coverage. 
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LAW, DEMOCRACY & DEVELOPMENT 

Social assistance as presently regulated suffers from many deficiencies, 
These have to be addressed by both the legislature and the administra­
tion, The means test as regulated and applied is insufficient and at times 
inappropriate - since it supports a poverty trap syndrome, is sometimes 
extremely difficult to comply with and to enforce, is often improperly 
targeted, and is inconsistently regulated and applied, A review thereof. 
which may imply the introduction of additional and/or alternative meas­
ures and criteria, has to be undertaken, Introducing a (qualified) basic 
income support grant may prove to be one of the measures needed to 
deal with some of the problems in this and to ensure some basis 
for universal coverage, 

State social assistance is also unnecessarily burdened as li[tle coherence 
exits with the social insurance system, Beneficiaries may succeed in 
obtaining more than one benefit or grant, and the restricted personal, 
monetary and time period coverage of certain social insurance schemes 
may cause an undue reliance on the social assistance The same 
result Flows from the fact that employee-based schemes are sometimes 
insufficiently regulated with little or no compulsion, It would, therefore, 
seem necessary to introduce compulsory membership of retirement 
funds, compulsory preservation and transferability of retirement contribu­
tions, and the tightening of provident and pension fund withdrawals, 

A combination of these and other measures may result in more funding 
becoming available to cater for a broader spectrum of the population 
presently being excluded or marginalised, It may also be necessary to 
consider the introduction of particular public schemes on a national basis, 
such as health and/or pensions, in order to ensure effective and compre­
hensive coverage, 

There are also other reasons why the specific SOCial grants should be 
subject to review, Discrimination in the allocation of these grants within 
particular categories reg the poor, aged and (very) young), the unsatisfac­
tory definition of disability, nationality exclUSions, the lack of proper 
stakeholder and citizen participation, and the insufficient and inconsistent 
level of some of these benefits need to be addressed, 

Social insurance is also in need of overhaul. Vast coverage restrictions, 
depleted funds and administrative shortcomings are some of the major 
problems The pOSSibility of abuse by partakers and beneficiaries is an 
omnipresent reality, while legalistic approaches and technical criteria tend 
to make some of the schemes unnecessarily complex for the layperson, A 
more simplified and cost-restrictive approach is advocated, in particular as 
far as the Road Accident Fund system is concerned, 

It would appear necessary to reconsider the staturory regulation of certain 
contingencies, For example, maternity coverage is in need of more com­
prehensive staturory protection (eg with regard to paid maternity leave; the 
non-exhaustion of unemployment insurance credits), It may also be neces­
sary to create limited additional protection against risks which are presently 
not regulated sufficiently such as the creation of a wage guarantee fund 
system [0 support employees and their dependants in the event of an 
employer's insolvency, Extended coverage has (0 be imegrated against the 
background of the totality of the social security system, 
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Administrative deficiencies abound. These include poor service delivery, 
insufficient administrative capacity and fragmented policy implementa­
tion at national or provincial level, a lack of proper funding and budgeting, 
unacceptable levels of fraud, the claiming of grants for the same contin­
gency from different parts of the social security system, little inter­
departmental co-ordination, insufficient record-keeping and collection of 
contributions, the absence of an integrated data system and accountabil­
ity problems. Appropriate and comprehensive are needed to ad­
dress each one of the deficiencies. 

It may be apposite to consider the establishment of a separate inde­
pendent judicial (as opposed to an administrative) enforcement system. 
All claims arising from the social insurance and social assistance system 
(eg workers' compensation, unemployment insurance. motor vehicle 
accidents, and social grants) could fall within the jurisdiction of a body 
which is granted or already enjoys the status of the High Court (whether it 
be a specially established Social Security Court or the existing Labour 
Court). This may help to let social security develop as a separate but 
integrated system independent from other systems, make the settlement 
of disputes cheap. accessible and speedy, bring professionalism and 
expertise to bear in settling and adjudicating such disputes, and make 
(social) justice accessible to and a practical reality for those who rely for 
their very existence on benefits forthcoming from social security. 

Finally. a clear pattern emerges as far as the interaction and integration 
between labour market and social protection or security is concerned: 
preventative and integrative measures are either largely absent or insuffi­
Ciently linked to the social security system. The emphasis is overwhelm­
ingly on compensating victims and providing monetary support to certain 
categories of the indigent (unemployed). The rigid nature of the system. 
as well as its inability to build in fleXibility measures in order to encourage 
(if not enforce) labour marker paniciparion, must be seen as coumer­
produCtive and, in the long run, costly. Cerrain measures would have to be 
introduced to facilitate an overhaul of the system as far as these consid­
erations are concerned, 

4 CONCLUSION 

The preceding articles focus on various parts of the existing social 
system, identifying and addressing the most pressing problems which 
arise due to a lack of an integrated system and suggesting changes or 
rectification or restructuring to streamline the system as it is, in order to 
arrive at a more coherent approach. They do not necessarily address in 
any detail a more fundamental overhaul of the system, the integration of 
the labour market, social security and occupational or private retirement 
dispensations, and financing options pertaining to the sourcing of social 
security. Nevertheless, it is hoped that these contributions will facilitate an 
in-depth and informed discussion of the South African social security 
system as a whole, on the basis of which policy options for the restruc­
turing of the system can be further debated. 
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LAW. DEMOCRACY & DEVELOPMENT 
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